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SPECULATION  ON  THE  STOCK  EXCHANGES  AND 
PUBLIC  REGULATION  OF  THE  EXCHANGES 

By  Samuel  Unteemyeb. 

It  is  fortunate  for  the  country  that  we  are  at  last  to  have  a 
dispassionate  consideration  of  this  vastly  important  subject  in 
a  forum  where  economic  problems  are  fearlessly,  dispassionately, 
and  impartially  discussed  and  analyzed  on  their  merits.  There 
has  been  so  much  of  honest  misunderstanding,  senseless  hysteria, 
and  ignorant,  demagogic  denunciation  of  the  Stock  Exchange 
on  the  one  hand,  and  on  the  other  such  a  long,  unbroken  record 
of  intemperate  a)nd  misleading  propaganda  by  the  interested 
champions  of  the  Exchange  to  justify  the  abuses  of  the  system 
and  its  irresponsible  form  of  organization,  and  such  persistent 
misrepresentation  of  its  critics,  that  it  is  a  positive  relief  to 
find  oneself  in  an  atmosphere  where  the  subject  will  receive  the 
judicial  treatment  that  its  commanding  public  importance 
demands. 

The  partisan  and  disjointed  discussions  heretofore  had,  have  been 
conducted  under  the  unsatisfactory  conditions  under  which  much 
of  our  ill-digested  legislation  is  considered,  amid  the  heat,  hurry, 
and  confusion  of  committee  hearings,  distorted  by  bitterness  and 
abuse  of  the  champions  of  the  reforms  by  the  vast  personal  in- 
terests that  conceive  that  their  privileges  are  being  attacked. 
There  has  been  no  opportunity  for  proper  study  and  under- 
standing. The  merits  of  a  proposed  change  of  broad  public 
policy  can  never  be  properly  developed  under  such  conditions. 
This  is  especially  true,  where,  as  here,  there  is  arrayed  on  one  side 
the  most  powerful  body  of  financial  interests  in  the  land,  with 
their  endless  business,  social,  and  political  influences  and  ramifi- 
cations resisting  reforms  that  are  sought  to  be  forced  upon  them, 
with  unlimited  funds  and  vast  advertising  patronage  at  their 
disposal  and  with  incredible  facilities  for  influencing  public 
opinion  through  the  nation-wide  press  bureau  they  are  able  to 
maintain. 

The  other  side  is  represented  only  by  a  few  scattered,  dis- 
organized volunteers  with  no  personal  interest  in  the  question 
at  issue,  whose  labors  are  prompted  only  by  the  public  concern, 
and  whose  sole  reward  for  their  thankless  championship  is  the 
enmity  of  the  powerful  army  whose  privileges  are  being  assailed. 
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I  repeat  that  it  is  therefore  a  privilege  to  find  such  a  forum  as 
this  for  the  discussion. 

I  shall  take  the  liberty  of  reversing  the  order  in  which  the 
two  questions  have  been  submitted  for  consideration,  so  that  they 
will  read  as  follows:  (1)  Should  the  Stock  Exchange  be  sub- 
jected to  regulation?  (2)  Should  such  regulation  include  the 
suppression  or  restriction  of  speculation? 

The  New  York  Stock  Exchange  towers  above  all  the  exchanges 
of  the  country,  exceeding  many  times  in  importance  and  in  the 
magnitude  of  its  dealings  all  the  others  combined.  It  absolutely 
controls  the  transmission  and  distribution  throughout  the  country 
of  the  quotations  of  all  the  securities  that  are  dealt  in  upon  its 
floor,  by  exclusive  contract  with  the  Western  Union  Telegraph 
Company.  All  other  exchanges  are  guided  by  its  quotations. 
Their  forms  of  organization  and  regulations  are  in  the  main 
framed  on  the  lines  of  the  New  York  Exchange,  and  I  shall  ac- 
cordingly discuss  the  subject  with  reference  to  the  New  York 
Stock  Exchange,  intending  thereby  to  include  the  others. 

Permit  me  to  explain  at  the  outset  that  I  have  no  patience 
with  the  legislators,  agitators,  demagogues,  and  ignoramuses 
throughout  the  country  who  regard  the  Exchange  as  a  sort  of 
gambling  den  or  its  membership  as  a  coterie  of  gamblers  whose 
activities  should  be  suppressed.  The  Exchange  is  a  wholesome 
public  necessity.  Without  a  legitimate  public  security  market 
which  is  furnished  by  its  machinery,  properly  controlled,  no  great 
business  or  financial  enterprises  would  be  possible.  We  can  no 
more  get  along  without  it  than  without  banks.  It  is,  in  fact, 
more  important  than  any  other  agency  of  finance.  Our  ventures 
have  reached  a  magnitude  that  private  capital  cannot  support. 
Its  elimination  would  soon  paralyze  the  wheels  of  industry.  It 
is  not  healthful  or  desirable  that  a  few  banking  houses  should 
monopolize  the  prestige  and  profit  of  acting  as  intermediaries  be- 
tween those  who  need  the  capital  for  these  enterprises  and  the 
investors  who  are  able  to  supply  it.  That  need  should  be  supplied 
by  a  public  market  for  securities.  It  is  because  of  its  important 
place  in  the  economic  system  that  the  greatest  care  should  be 
exercised  to  confine  it  to  its  legitimate  functions.  Its  power  for 
usefulness  is  unlimited.  Its  disrepute  is  a  loss  and  a  misfortune 
to  the  entire  community. 

Judged  by  the  standards  of  the  past,  no  more  honorable  men 
than  the  general  body  of  the  membership  of  the  Exchange  can 
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be  found  anywhere  in  any  branch  of  industry.  In  some  respects 
the  code  of  ethics  is  above  that  encountered  in  any  other  calling. 
Transactions  involving  fabulous  sums  are  conducted  and  obliga- 
tions incurred  without  a  scratch  of  the  pen,  and  are  concluded 
and  discharged  day  by  day  without  friction  or  question. 

Like  every  industry  and  profession  it  contains  black  sheep 
within  its  fold,  but  unlike  others  its  regulations  and  practices 
have  heretofore  held  out  to  them  and  to  the  gamblers  whose  tools 
they  are  temptations,  inducements,  and  immunities  of  which  they 
have  freely  availed  themselves,  to  the  detriment  of  the  Exchange 
and  the  injury  of  the  great  body  of  its  members. 

There  are  phases  of  the  business  conducted  on  the  Exchange, 
constituting  at  times  the  bulk  of  its  dealings,  that  involve  the 
most  reckless  and  unconscionable  forms  of  gambling,  dishonesty, 
misrepresentation,  and  manipulation,  and  which  have  been  so 
long  tolerated  that  the  members  are  obsessed  on  the  subject  of 
their  right  to  continue  these  illicit  transactions.  Their  state  of 
mind  is  not  unlike  that  which,  until  within  a  very  recent  time, 
had  taken  possession  of  officers  and  directors  of  railroad  corpora- 
tions as  to  their  duties  and  obligations  to  the  public  and  to  their 
shareholders,  and  from  which  they  are  now  slowly  and  painfully 
recovering.  The  same  sort  of  awakening  is  in  store  for  the 
Exchange,  but  its  members  will  not  see  it.  Methods  that  were 
considered  legitimate  ten  years  ago  and  that  are  still  practiced 
in  many  quarters  of  the  financial  world  are  now  seen  to  be  in- 
tolerable. Others,  such  as  the  dealings  of  officers  and  directors 
with  their  corporations  that  are  still  permitted,  will  soon  be  defined 
as  crimes,  as  they  are  in  other  countries.  It  will  not,  for  instance, 
be  long  before  bank  officers  and  directors  will  be  prohibited  from 
exploiting  their  banks,  and  other  corporate  officers  will  be  pre- 
vented from  withholding  information  and  speculating  on  advance 
knowledge. 

The  Exchange,  properly  regulated  and  administered,  performs 
an  invaluable  service  in  our  economic  system,  and  is  destined  to 
still  greater  public  usefulness  if  it  can  be  rid  of  the  abuses  that 
inevitably  attend  its  present  irresponsible  form  of  organization 
and  can  be  placed  under  responsible  public  supervision. 

I  believe  also  that,  except  for  the  blunders  of  remaining  open 
for  two  days  in  July  after  the  world's  other  exchanges  had  closed 
their  doors  and  of  still  permitting  the  evils  of  short  selling  and 
manipulation,  our  Exchange  has  on  the  whole  met  the  exceptional 
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conditions  arising  out  of  the  war  with  wisdom  and  conservatism. 
True,  it  has  assumed  powers  over  the  property  and  destinies  of  the 
millions  of  security  holders  of  the  country  that  are  not  tolerated 
by  any  other  body  on  earth,  public  or  private,  and  that  seem 
incredible,  but  that  arrogation  of  power,  as  I  shall  endeavor  to 
show,  is  due  to  the  absence  of  the  governmental  regulation  to 
which  the  Exchange  should  be  subjected.  There  are  other  criti- 
cisms as  to  its  present  attitude  in  permitting  short  selling  within 
the  minimum  prices  fixed  by  its  self-imposed  regulations,  and 
there  are  fundamental  abuses  which  it  refuses  to  and  will  never 
voluntarily  correct  and  which  can  only  be  removed  through  gov- 
ernment supervision,  to  which  reference  will  be  hereafter  made. 

There  have,  however,  been  many  minor  reforms  inaugurated 
within  the  past  two  years  under  the  spur  of  the  exposures  and 
public  criticism  of  its  practices  that  were  made  in  the  so-called 
"Money  Trust  Investigation"  by  the  committee  of  Congress 
known  as  the  Pujo  Committee.  Whilst  the  Exchange  ungraciously 
refuses  to  admit  that  these  reforms  have  been  forced  by  the  public 
agitation  due  to  this  investigation,  I  believe  that  is  now  generally 
recognized  to  be  the  fact.  The  Exchange  has  at  last  partially 
awakened  to  a  realization  of  its  sense  of  public  responsibility,  but 
it  strangely  continues  to  resist  all  attempts  to  enforce  respon- 
sibility or  to  so  control  it  as  to  permit  any  public  authority  to 
inform  itself  of  violations  of  law  by  its  members  or  of  abuses  that 
now  exist  or  that  may  hereafter  arise  from  time  to  time.  Through 
the  elaborate  press  bureau  that  it  maintains  under  the  name  of 
the  "Library  Committee"  its  reforms  are  exaggerated  and  its 
abuses  and  defects  are  hidden  as  never  before  in  its  history.  As 
the  result  of  this  systematic  propaganda  and  of  the  temporary 
diversion  of  public  interest  to  international  affairs,  it  is  becoming 
daily  more  difficult  to  secure  the  necessary  attention  to  this  sub- 
ject that  so  nearly  affects  the  fortunes  of  the  entire  community. 

The  oft-repeated  warnings  of  the  advocates  of  governmental 
regulation  of  our  stock  exchanges  of  the  perils  to  the  country  of 
the  absence  of  such  regulation  are  demonstrated  by  recent  events  to 
have  been  prophetic  and  grossly  understated,  notwithstanding  the 
fact  that  we  have  fortunately  thus  far  passed  through  the  present 
crisis  without  encountering  the  disasters  that  we  have  invited  by 
the  absence  of  public  control.  Like  flashes  of  lightning  illuminat- 
ing the  landscape  on  a  dark  night  the  experiences  that  have  come 
to  us  from  this  world  cataclysm  have  lighted  up  the  obscure  cor- 
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ners  of  this  problem  and  have  exposed  the  specious  arguments 
against  regulation  that  have  so  long  been  permitted  to  pass  un- 
corrected. The  community  at  last  begins  to  get  a  glimmer  of  the 
important  mission  of  the  Exchange;  to  realize  that  it  is  a  public 
institution  and  an  integral  part  of  our  national  financial  system 
and  not  a  private  business ;  that  it  is  ridiculous  that  it  should 
pose — as  it  has  up  to  this  time — as  a  mere  convenient  meeting 
place  between  the  members  of  an  unincorporated  association  in 
the  transactions  of  which  the  public  has  no  interest,  or  at  most  a 
remote,  academic  concern. 

We  are  at  last  able  to  appraise  at  their  true  value  the  claims 
of  its  members,  to  which,  strange  to  say,  they  have  in  the  past 
been  able  to  secure  the  sanction  of  the  courts,  that  the  rights  and 
obligations  of  membership  are  to  be  likened  to  those  of  a  private 
club. 

In  the  light  of  recent  events,  demonstrating  its  dominating  in- 
fluence in  our  national  and  international  financial  structure,  it 
seems  incredible  that  its  discipline,  regulations,  and  transactions 
are  subject  to  no  judicial  or  administrative  scrutiny  or  review; 
that  it  is  governed  by  no  law  other  then  its  own  unrestrained  will ; 
and  that  it  and  its  operations  have  by  the  mere  fiat  of  its  self- 
made  rules  been  consecrated  and  set  apart,  outside  and  beyond 
the  law, — a  law  unto  themselves. 

Yet  such  is  the  amazing  situation  in  which  the  country  finds 
itself.  Applying  every  possible  test  to  the  determination  of 
whether  this  is  or  is  not  an  accurate  and  moderate  statement 
of  the  actual  conditions,  what  do  we  find.^ 

1.  The  Exchange  is  unincorporated  and  is  as  such  subject 
to  no  legal  reguliations  or  restrictions  other  than  those  imposed 
by  its  own  members.  Although  there  is  and  has  been  for  many 
years  upon  our  books  a  statute  entitled  "An  Act  for  the  In- 
corporation of  Boards  of  Trade  and  Exchanges,"  it  has  not 
been  found  necessary  to  comply  with  that  statute  or  to  take 
out  a  charter  under  it. 

2.  Its  membership  is  limited  to  1100  persons.  This  limit  was 
reached  about  forty  years  ago  and  has  not  since  been  permitted 
to  be  increased,  notwithstanding  the  revolutionary  changes  in 
conditions  of  business  and  finance  since  that  time.  No  public 
authority  has  any  supervision  over  the  selection  or  expulsion 
of  members,  the  increase  of  membership,  or  over  any  matter  con- 
nected with  the  formulation  of  its  rules  of  trading  or  other 
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features  of  its  management.  Not  even  the  courts  are  permitted 
to  review  its  regulations  for  conducting  the  public  business,  or 
any  other  feature  of  its  organization  or  manner  of  discharging 
its  public  duties.  When  a  vacancy  in  its  membership  occurs 
through  death,  bankruptcy,  resignation  or  sale  of  the  right  of 
membership,  it  can  be  filled  only  by  a  two-thirds  vote  of  the 
Board  of  Governors,  ratified  by  a  majority  vote  of  the  Associa- 
tion. This  action  is  also  final  and  unreviewable  by  judicial 
authority  or  otherwise.  By  reason  of  this  limitation  of  mem- 
bership, a  seat  has  of  late  years  varied  in  price  from  $30,000 
to  $96,000,  dependent  upon  conditions  of  business ;  and  no  securi- 
ties can  be  bought  or  sold  on  the  Exchange  except  through  a 
member. 

3.  The  exclusive  power  of  discipline  is  vested  in  the  Associa- 
tion through  its  committees.  It  may  expel  or  suspend  a  member 
and  thus  destroy  his  reputation  and  occupation  and  deprive  him 
of  the  right  to  earn  a  livelihood,  on  any  grounds  that  it  deems 
sufficient;  and  he  has  no  right  to  review  its  action  in  the  courts 
and  can  get  no  redress  so  long  as  he  has  had  the  opportunity  of  a 
hearing,  without  counsel,  before  the  body  composed  of  his 
competitors. 

4.  In  the  exercise  of  its  unrestricted  right  of  discipline,  great 
abuses  have  developed.  The  Association  requires  every  member  to 
charge  a  fixed  commission  upon  all  purchases  and  sales  for  cus- 
tomers of  securities  that  are  listed  on  the  Exchange,  regardless 
of  the  price  of  the  security.  A  share  of  stock  that  costs  $11 
is  charged  with  the  same  compulsory  commission  as  one  that  costs 
$200.  Any  member  who  violates  or  evades  this  rule  or  attempts 
by  indirection  to  do  so  is  subject  to  expulsion.  The  infraction  of 
this  regulation  was  characterized  under  oath  by  one  of  the  most 
distinguished  ex-presidents  of  the  Exchange  as  "the  most  heinous 
offense  a  member  can  commit" — more  heinous  than  frauds  per- 
petrated by  a  member  upon  his  customers,  as  is  evidenced  by  the 
fact  that  the  penalties  which  have  at  times  been  imposed  for  this 
offense  have  been  more  severe  than  those  inflicted  for  obvious 
fraud.  Expulsions  and  suspensions  on  this  ground  have  been 
held  not  reviewable  by  the  courts. 

In  the  exercise  of  this  unrestrained  power  of  discipline  the 
Exchange  may  expel  a  member  for  having  had  any  dealings  or 
communications  with,  or  for  even  writing  a  letter  to  or  speaking 
over  the  telephone  with,  a  respectable  member  of  a  reputable 
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rival  exchange,  or  for  buying  securities  for  or  from  or  selling 
them  to  or  for  such  a  person,  even  though  the  securities  are 
not  listed  or  dealt  in  on  the  rival  exchange,  or  for  that  matter 
on  any  exchange.  Incredible  as  this  may  seem,  members  have 
in  fact  been  severely  disciplined  on  that  account.  It  has  re- 
sulted in  the  most  effective  boycott  of  men  who  have  dared  to 
accept  membership  in  another  exchange.  As  a  result,  men  in 
good  standing  in  the  community  have  found  themselves  unable 
to  dispose  of  securities  owned  by  them  that  are  listed  on  the 
New  York  Stock  Exchange  and  not  listed  on  the  exchange  of 
which  they  are  members,  solely  because  they  have  been  guilty 
of  membership  in  a  rival  exchange. 

5.  The  Exchange  is  the  sole  judge  of  the  conditions  under 
which  it  will  permit  securities  to  be  placed  upon  the  official  list 
of  those  that  may  be  dealt  in  on  its  floor,  and  it  may  at  its 
own  discretion  strike  from  the  list  securities  that  have  been  so 
listed,  without  notice  either  to  the  corporation  or  to  its  investors, 
who  bought  on  the  faith  of  the  fact  that  the  securities  were  so 
listed.  Such  action  on  its  part  is  likewise  not  the  subject  of 
review  or  redress  by  the  courts.  The  character  and  extent  of 
the  data  that  the  Exchange  shall  from  time  to  time  exact  from 
the  corporations  whose  securities  are  thus  listed  for  the  infor- 
mation of  the  public  rests  solely  with  it.  There  is  no  protection 
to  the  public  other  than  that  which  it  chooses  to  afford,  and  no 
power  to  review  or  revise  its  action.  Banks,  life  insurance  com- 
panies, guardians,  trustees,  and  others  who  hold,  buy,  and  sell 
these  securities  are  forced  to  rely  entirely  upon  the  voluntary  and 
unreviewable  action  of  the  Exchange  as  affecting  such  securities. 
It  formerly  maintained  on  its  official  list  securities  of  corporations 
that  refused  to  furnish  information  of  their  affairs  or  even  to 
disclose  their  earnings,  and  that  were  conducted  as  "blind  pools" 
for  the  benefit  of  the  insiders,  who  were  thus  enabled  to  manipu- 
late the  prices  on  rumors  and  "inside  information."  Amalga- 
mated Copper  and  American  Sugar  Refining  are  illustrations  of 
this  class  of  dealings  that  were  permitted.  They  had  their 
alphabetical  position  on  the  list  with  the  companies  that  were 
required  to  furnish  information  for  public  guidance.  The  only 
differentiating  sign  was  an  asterisk  placed  before  the  names  of 
the  "unlisted"  corporations.  They  were  placed  there  for  gambling 
purposes  and  were  at  times  by  far  the  most  active  stocks  on  the 
list.    That  practice,  happily,  became  a  nightmare  of  the  past 
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some  years  ago,  but  its  discontinuance  was  not  accomplished  with- 
out a  struggle.  The  men  who  foisted  it  upon  the  Exchange  and 
kept  it  there  for  their  own  profit,  many  of  whom  were  leaders  of 
finance,  were  permitted  for  years  to  exploit  the  public  in  that  way 
to  the  extent  of  many  millions.  It  is  only  when  we  look  back  upon 
the  extent  of  these  buccaneering  projects  that  we  realize  the  vast 
and  growing  improvement  in  the  morale  of  the  Exchange. 

6.  The  so-called  "continuous  quotations"  of  prices  are  not 
available  to  any  individual  or  corporation  in  the  United  States  ex- 
cept with  the  express  permission  of  the  Exchange,  and  there  is  no 
right  of  review  from  its  fiat  to  the  courts  or  to  any  public  author- 
ity. It  may  at  any  time  suspend  the  publication  of  quotations  and 
leave  the  security  holders  of  the  country  to  their  own  devices, 
without  information  as  to  the  transactions  in  this  public  security 
market. 

The  latest  recorded  revolt  illustrating  the  extent  of  this  despotic 
power  is  in  the  form  of  a  suit  instituted  within  the  past  two 
weeks  at  Pittsburgh  by  John  L.  Moore  &  Co.,  a  brokerage  house 
of  that  city,  against  the  Western  Union  Telegraph  Company,  in 
which  the  plaintiff  alleges  that  in  the  exercise  of  the  agreement 
between  the  Telegraph  Company  and  the  Exchange  forbidding 
the  Telegraph  Company  to  furnish  quotations  to  any  person  not 
sanctioned  by  the  Exchange,  the  Telegraph  Company  has  been 
instructed  by  the  Exchange  not  to  furnish  the  plaintiff  with 
quotations  and  as  a  result  the  plaintiff's  brokerage  business  will 
be  ruined. 

In  the  present  state  of  the  law  on  this  subject  Moore  &  Co. 
can  probably  get  no  redress.  The  pretext  on  which  the  Exchange 
exercises  such  power  to  control  the  action  of  an  interstate  common 
carrier  is  its  desire  to  suppress  "bucket  shops,"  which  it  is  ad- 
mitted cannot  conduct  their  illicit  operations  without  the  aid 
of  these  quotations.  The  same,  however,  is  true  of  a  broker  doing 
a  legitimate  business.  It  is  said,  for  instance  (I  know  nothing 
of  the  merits)  that  Moore  &  Co.  buy  and  sell  stocks  and  bonds 
only  for  cash,  and  that  unlike  most  members  of  the  Exchange 
they  deal  only  in  the  actual  stock  certificates  and  do  not  even 
buy  or  sell  on  margin.  For  years  and  until  the  Exchange  closed 
on  July  30  they  received  these  quotations  that  are  essential  to 
their  business.    Now  they  are  arbitrarily  refused. 

While  the  suppression  of  bucket  shops  is  a  consummation  quite 
as  devoutly  to  be  wished  (and  quite  as  far  from  realization) 
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as  would  be  the  prevention  of  manipulation  of  prices  on  the  New 
York  Stock  Exchange,  the  bucketing  of  orders  is  a  criminal  offense 
and  can  be  detected  and  punished  as  such,  like  every  other  offense. 
It  should  not  rest  in  the  unrestricted  power  of  any  body  of  private 
citizens,  through  their  control  over  the  operations  of  an  interstate 
telegraph  companj',  to  determine  for  itself  and  without  the  right 
of  appeal  to  the  courts  or  to  any  public  authority,  and  without 
even  giving  a  reason  or  the  opportunity  of  a  hearing,  who  is  and 
who  is  not  lawfully  conducting  a  brokerage  business  and  who 
shall  or  shall  not  receive  the  information  that  is  necessary  to  his 
ausiness  existence.  It  should  not  be  permitted  to  maintain  a 
jiangerous  monopoly  under  the  pretext  of  acting  as  a  self-con- 
stituted policeman,  with  the  added  power  of  judge  and  jury,  to 
determine  the  fate  of  citizens  in  this  ex  parte  fashion. 

The  sworn  complaint  of  Moore  &  Co.  may  be  untrue  and  the 
purpose  of  the  Exchange  may  be  commendable.  The  point  is 
that  the  Exchange  may,  under  existing  law,  admit  its  truth  and 
still  Moore  &  Co.  can  get  no  relief.  To  concede  any  such  despotic 
power  over  the  life  of  a  legitimate  business  is  a  situation  too 
perilous  to  be  tolerated. 

By  the  express  terms  of  the  agreement  recently  executed  be- 
tween the  Exchange  and  the  Western  Union  Telegraph  Company, 
the  quotations  are  collected  upon  the  floor  of  the  Exchange 
by  the  Exchange  and  by  it  transmitted  to  the  Telegraph  Com- 
pany, which  distributes  them  only  to  such  persons  and  agencies 
as  the  Exchange  may  direct,  so  that  these  quotations  that  are  at 
the  foundation  of  the  business  of  the  brokers  throughout  the 
country  remain  at  all  times  under  the  exclusive  control  of  the 
Exchange. 

Assuming  that  this  vast  power  of  business  life  and  death  over 
the  brokers  throughout  the  country  is  at  present  being  honestly 
and  judiciously  exercised,  does  that  fact  justify  its  existence? 
Is  it  within  the  spirit  of  democratic  institutions.? 

It  is  not  so  long  since  the  power  was  used  in  the  effort  to 
destroy  a  small  competitor  in  New  York  City — the  Consolidated 
Exchange — and  the  latter  was  compelled  to  conduct  a  long  strug- 
gle for  existence. 

The  following  instances  fairly  illustrate  the  character  of  some 
of  the  powers  recently  assumed  and  exercised  by  the  Exchange 
over  the  business  of  this  country  and  the  destinies  of  security- 
holders, growing  out  of  the  pending  European  war: 
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1.  The  Exchange  forebade  its  members,  under  pain  of  ex- 
pulsion, from  buying,  selling,  or  dealing  in  any  class  of  securities, 
whether  bonds  or  stocks,  whether  listed  on  the  Exchange  or  un- 
listed, except  with  the  express  approval  of  a  special  committee 
selected  by  the  governors  and  then  only  under  certain  regula- 
tions and  restrictions  as  to  the  price,  terms  of  delivery,  and  other 
conditions  promulgated  by  the  committee  from  time  to  time. 

2.  If  you  or  I  happened  to  own  securities  on  which  we  were 
forced  to  realize  to  meet  our  obligations,  or  chose  for  any  other 
reason  to  do  so,  there  was  no  way  of  selling  them  on  or  off  the 
Exchange,  through  any  member,  publicly  or  privately,  below 
the  prices  fixed  by  this  committee,  nor  except  through  its  consent. 
Any  one  who  was  concerned  in  such  a  purchase  or  sale  was 
subject  to  discipline. 

Other  powers  quite  as  drastic  and  comprehensive  were  assumed 
relating  to  the  operations  of  what  is  known  as  the  "Curb  Market," 
with  which  the  Exchange  has  no  more  legitimate  concern  than 
"the  man  in  the  street." 

The  Curb  is  also  a  public  security  market,  entirely  separate  from 
the  New  York  Stock  Exchange,  with  an  independent  membership, 
but  such  is  the  power  of  the  Exchange  that  the  members  of  the 
Curb  are  not  allowed  by  the  Exchange  to  deal  in  any  securities 
that  are  listed  on  the  Exchange  or  that  the  latter  may  at  any 
time  choose  to  place  upon  its  list.  For  defying  this  prohibition  the 
Exchange  would  forbid  its  members  dealing  with  any  Curb 
member  or  buying  or  selling  any  security  listed  on  the  Curb. 
That  would  mean  the  instant  extinction  of  the  Curb. 

The  members  of  the  Curb  conduct  their  business  in  the  open 
street,  within  a  roped  line  fixed  by  the  police.  They  are  subject 
to  the  inconveniences  and  interruptions  of  business  due  to  the 
inclemencies  of  the  weather  and  the  passing  traffic.  They  are 
well  able  and  have  long  desired  to  locate  under  the  shelter  of 
a  roof,  but  there  is  a  regulation  of  the  Exchange  which  would 
in  that  event  prevent  a  Stock  Exchange  member  from  dealing 
with  a  Curb  member.  The  Exchange  shows  no  disposition  to 
relent  or  relax  that  rule.  Hence  the  Curb  Association,  a  body 
with  its  own  regulations  (to  which  it  adheres  quite  as  rigidly 
as  does  the  Exchange  to  its  rules)  is  forced  to  remain  in  the 
street  and  to  surrender  to  the  big  Exchange  whatever  business 
in  securities  the  latter  may  from  time  to  time  elect  to  take  from 
the  Curb  and  unto  itself.  It  is  hard  to  believe  that  such  things 
are  possible. 
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Within  the  past  few  days  we  have  read  of  a  meeting  of  the 
Exchange,  widely  advertised  through  Its  press  bureau,  at  which 
resolutions  were  passed  congratulating  and  thanking  the  Com- 
mittee of  Five  for  its  services  In  the  late  emergency  and  shower- 
ing praises  upon  themselves  for  the  manner  In  which  they  conducted 
the  public  business  in  that  crisis.  On  that  same  day  and  the 
preceding  day  the  "shorts"  took  control  of  the  market  and 
smashed  the  minimum  panic  prices  of  July  30  to  such  an  extent 
that  this  same  committee  was  forced  to  reduce  the  minimum  in 
certain  active  speculative  stocks.  But  for  the  wisdom  of  the 
committee  in  establishing  a  minimum  these  short-selling  gamblers 
would  have  been  free  to  precipitate  a  panic  as  they  have  often 
before  done.  The  resolutions  were  fairly  well  deserved  but  they 
would  have  been  better  earned  if  the  committee  had  entirely  pro- 
hibited short-selling  In  this  crisis,  as  they  could  well  have  done 
and  as  has  been  done  by  the  London  Stock  Exchange  by  its  recent 
rules  since  it  has  been,  as  it  now  is,  under  rigid  government 
regulation. 

I  am  not  discussing  the  wisdom  or  necessity  of  the  recently 
adopted  rules  restricting  dealings  in  securities  in  the  crisis  through 
which  we  are  passing,  nor  the  arbitrary  control  by  the  Exchange 
over  the  transactions  of  its  own  members  for  private  account 
in  securities  with  which  the  Exchange  has  no  concern,  nor  in 
assuming,  as  it  does,  to  dominate  the  outside  bond  and  Curb 
markets  and  the  entire  course  of  security  dealings  throughout 
the  country,  as  reflected  from  its  fountain  head  in  New  York. 
These  may  be  very  wise  provisions  if  enacted  under  the  super- 
vision of  responsible  officials  or  subject  to  the  veto  of  some  such 
authority.  It  is  not  necessary  to  enter  upon  the  merits  of  that 
discussion.  The  fact  that  the  Exchange  is  physically  able  with- 
out outside  assistance  to  inaugurate  and  enforce  such  far-reach- 
ing regulations  affecting  the  tens  of  millions  of  individual 
security  holders  and  all  the  great  corporations  throughout  the 
country,  and  that  there  is  now  no  legal  restraint  upon  its  action, 
is  the  most  eloquent  argument  in  favor  of  the  necessity  for 
public  regulation. 

My  criticism  is  not  of  what  has  been  done  to  meet  this 
emergency,  but  of  a  financial  system  that  not  only  permits  but 
which  it  is  claimed  by  its  authors  and  those  who  are  executing 
its  self-made  law  renders  it  necessary  for  a  handful  of  private 
citizens  to  seize  and  exercise  such  vast  powers  because  there  is 
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no  constituted  authority  to  protect  the  public  or  with  the  right 
to  restrain,  direct,  or  review  their  action. 

Herein  lies  the  anomaly  of  our  situation — unlike  anything  of 
its  kind  in  the  civilized  world.  If  these  gentlemen  had  chosen 
to  permit  dealings  to  continue  after  July  30,  as  many  of  them 
were  desirous  of  doing  and  as  they  are  said  to  have  decided  to 
do  the  night  before,  there  would  have  been  no  public  authority 
anywhere  to  restrain  them.  They  would  probably  have  bank- 
rupted the  banks,  life  insurance  companies,  and  other  public  in- 
stitutions. Fortunately  for  us  these  particular  men  at  this 
particular  juncture  had  the  enlightened  selfishness  to  realize  that 
in  the  tottering  markets  which  they  would  have  encountered  the 
following  day  if  the  Exchange  had  been  opened  the  margins  on 
their  pledged  collateral  with  the  banks  would  have  been  ex- 
hausted and  they  would  have  bankrupted  themselves.  If  the  banks 
and  brokers  had  been  comparatively  free  of  stocks  and  with  plenty 
of  cheap,  "easy"  money  in  hand,  and  a  band  of  rich,  reckless 
speculators  had  been  in  control,  as  has  happened  and  may  well 
happen  again,  imagine  what  a  catastrophe  could  have  been  pre- 
cipitated upon  us  with  the  cheerful,  ever-ready  aid  of  the  "short 
sellers."  I  do  not  mean  to  imply  that  any  such  brutal  thing 
would  have  been  done,  although  we  have  had  some  unfortunate 
experiences  of  that  kind  on  a  smaller  scale  at  times.  The  fact 
that  it  would  have  been  possible,  and  that  there  is  no  authority 
in  any  public  officer  to  control  such  a  situation,  is  the  point  I 
want  to  make  in  this  connection. 

The  necessity  for  regulation  is  not  to  be  tested  by  what  was  done 
but  by  what  may  be  lawfully  done  under  existing  law  without 
fear  or  opportunity  of  discovery  or  punishment,  under  given  con- 
ditions and  in  the  absence  of  regulative  and  restrictive  laws. 
Security  markets  have  been  habitually  raided  and  manipulated 
in  the  past  and  there  has  been  no  legal  responsibility  or  redress. 
Assuming  this  did  not  happen  to  any  extent  in  this  emergency, 
does  that  fact  render  it  any  less  essential  to  ensure  legal  pro- 
tection against  its  recurrence,  especially  now  that  we  know  the 
extent  of  the  peril.''  Why  have  we  any  repressive  laws  if  we 
can  rely  on  people  refraining  from  public  injury  without  fear 
of  punishment.?  Does  anyone  doubt  that  the  crashing  of  values 
during  the  two  days  the  Exchange  unwisely  remained  open  was 
assisted  if  not  precipitated  by  short  selling.?  Or  that  it  would 
have  been  more  acute  if  speculators  had  been  a  trifle  more  daring 
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or  inside  information  had  happened  to  be  available?  Or  that 
it  would  not  have  happened  anyway  if  the  Exchange  had  not 
closed  when  it  did?  Why  should  the  determination  of  such  vital 
public  policies  be  left  in  private  and  interested  hands?  It  is 
incongruous  and  unthinkable  no  matter  how  well  the  power  may 
have  been  exercised.  Banks,  trust  companies,  railroads,  life  and 
fire  insurance  companies,  and  a  vast  number  of  other  industries 
in  which  the  public  is  far  less  interested  than  in  the  Stock  Ex- 
change, were  formerly  regarded  as  purely  private  enterprises. 
It  seems  a  long  time  and  yet  it  is  not  so  long  since  anyone  would 
be  so  bold  as  to  question  the  wisdom  of  their  regulation.  The 
pure  food  law,  packing-house  inspection  law,  and  factory  inspection 
laws  are  a  few  of  the  multitude  of  instances  that  will  occur  to 
you  of  the  growth  and  recognition  of  the  modem  demand  for 
supervision  of  industries  involving  the  public  welfare  and 
protection. 

The  Stock  Exchange  and  Clearing  House  Associations,  the 
operations  of  which  are  more  important  to  the  public  credit, 
security,  and  stability  than  any  of  them,  are  the  only  ones  that 
have  managed  to  remain  immune.  It  is  a  great  tribute  to  their 
power  and  is  due  also  largely  to  the  fact  that  their  activities 
are  highly  specialized  and  no  one  has  been  sufficiently  interested 
to  educate  legislative  bodies  to  the  perils  of  the  situation.  The 
present  crisis  has  done  much  to  accomplish  this  as  to  stock  ex- 
changes, and  the  new  currency  bill  will  in  time  so  far  supplant 
the  clearing  houses  or  curtail  their  powers  as  to  render  them  a 
negligible  quantity  in  the  financial  system. 

How  differently  these  things  are  done  "on  the  other  side." 
And  how  much  we  yet  have  to  leam  from  them.  Immediately 
following  the  declaration  of  war  and  before  England  entered  the 
conflict,  the  British  Government,  through  the  Treasury  Depart- 
ment, promptly  stepped  in  and  closed  the  London  Stock  Exchange 
and  it  has  ever  since  determined  its  policy.  It  will  be  for  the 
British  Government  and  not  for  the  governors  or  members  of  the 
London  Stock  Exchange  to  say  when  and  under  what  conditions 
it  shall  reopen.  The  French  and  German  exchanges  are  and  al- 
ways have  been  essentially  government  institutions.  All  their 
operations  are  at  all  times  under  the  most  rigid  and  minute  gov- 
ernmental regulation.  There  are  elaborate  statutes  providing 
the  conditions  under  which  securities  may  be  listed  and  dealt  in 
and  for  the  active  participation  of  government  officials  in  the 
conduct  of  the  exchanges. 


Speculation  on  the  StocTc  Exchanges  37 


In  like  manner  the  Dutch  Government  at  the  outbreak  of  hos- 
tilities promptly  took  control  over  the  Amsterdam  Stock  Ex- 
change and  has  ever  since  directed  its  policy,  although  Holland 
is  not  at  war.  We  alone  permit  this  vast  power  to  remain  in 
private  and  interested  hands. 

Much  that  is  confusing  and  misleading  has  been  said  and  written 
in  the  course  of  the  discussion  of  this  subject  as  to  the  constitution 
of  the  Continental  exchanges  and  more  particularly  as  to  the  ex- 
perience of  Germany  in  its  unsuccessful  and  disastrous  attempts 
to  stop  speculation.  The  manifest  purpose  of  this  argument 
has  been  to  lead  the  uninformed  to  believe  that  the  efficacy  of 
the  then  and  now  existing  government  regulation  and  jurisdiction 
over  the  general  business  of  the  Stock  Exchange  was  in  some 
"way  involved  in  that  controversy,  that  it  had  proven  a  failure, 
-and  that  the  regulatory  law  had  been  repealed  or  materially 
changed  so  that  it  now  conforms  more  nearly  to  the  claims  of 
the  opponents  of  government  control. 

In  order  to  make  it  entirely  clear  that  there  is  no  basis  for 
any  of  these  contentions,  and  at  the  same  time  to  demonstrate 
the  wisdom,  efficiency,  and  success  of  government  control,  it  may 
be  proper  at  this  point  to  refer  briefly  to  the  German  and  French 
systems  and  to  the  change  that  was  found  advisable  in  the  Ger- 
man laws  that  had  been  passed  for  the  purpose  of  restricting 
speculation  and  that  had  reference  solely  to  that  branch  of  the 
subject.  There  has  never  been  any  change  in  the  situation  of 
the  German  and  French  stock  exchanges  as  essentially  govern- 
ment institutions.  They  are  and  have  been  as  completely  a  part 
of  the  machinery  of  the  government  as  is  our  Treasury  Depart- 
ment or  the  Bureau  of  Commerce  or  any  other  of  our  governmental 
agencies.  Their  membership  consists  of  private  individuals,  al- 
though that  of  the  Paris  Bourse  is  limited  to  seventy  members, 
all  of  whom  are  government  appointees  and  enjoy  a  government 
monopoly  of  the  business. 

In  1896  the  German  Agrarian  party  procvu-ed  the  enactment 
of  a  law  that  was  intended  to  modify  the  then  existing  govern- 
mentally  approved  regulations  so  as  to  curb  speculation  in  grain, 
commodities,  and  mining  and  industrial  securities.  The  subject 
of  the  legislation  is  admirably  treated  by  Professor  Henry  C. 
Emery,  of  Yale  University,  to  whom  we  are  to  have  the  pleasure 
and  privilege  of  listening  today,  in  a  carefully  considered  article 
published  in  the  Yale  Review  of  May,  1908,  under  what  seems 
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to  me  the  misleading  title  of  "Ten  Years  Regulation  of  the 
Stock  Exchange  in  Germany,"  The  features  of  the  law  discussed 
by  Professor  Emery  had  to  do  entirely  with  the  attempts  to 
limit  speculation  in  stocks  of  mining  and  industrial  companies. 
It  did  not  seek  to  do  away  with  or  modify  the  complete  government 
control  of  the  machinery  and  operation  of  the  exchanges,  which 
were  then  and  ever  since  have  been  and  are  now  a  part  of  the 
fundamental  statute  law  of  the  German  Empire.  It  was  increased 
and  amplified  rather  than  restricted  by  the  law  of  1908  to  which 
Professor  Emery  refers  as  the  act  repealing  the  law  of  1896. 

The  course  of  the  legislation  of  1896  is  thus  accurately 
described  by  Professor  Emery: 

It  should  be  said,  however,  that  the  original  bill  was  the  result  of 
a  very  remarkable  inquiry  made  by  a  special  commission,  whose  re- 
port constitutes  the  most  important  body  of  material  on  the  whole 
subject  of  speculation.  The  proposals  of  the  commission,  recognizing 
as  they  did  the  necessity  and  legitimate  function  of  speculation  in 
modern  business,  were  relatively  moderate.  In  the  Reichstag,  how- 
ever, the  Agrarian  party  had  the  upper  hand  and  much  more  radical 
provisions  were  included  in  the  act  as  finally  passed.  Without  con- 
sidering the  regulations  providing  for  a  closer  government  supervision 
of  exchange  dealings,  we  may  note  at  once  the  three  most  important 
provisions. 

1.  All  "Exchange  dealings  for  future  delivery"  (Borsenterminge- 
schafte)  in  grain  and  flour  were  forbidden. 

2.  All  "Exchange  dealings  for  the  account"  (Borsentermingeschafte) 
in  the  shares  of  mining  and  industrial  companies  were  forbidden, 

3.  An  "Exchange  Register"  was  established  in  which  was  to  be 
entered  the  name  of  every  person  who  wished  to  engage  in  exchange 
transactions  for  future  delivery.  Contracts  made  by  two  persons 
entered  in  the  register  were  declared  binding  and  exempt  from  the 
defence  of  wager.  Where  either  party  was  an  unregistered  person 
the  contract  was  void. 

It  is  claimed  that  the  effect  of  this  legislation  was  (1)  to 
prevent  dealings  in  commodities  for  future  delivery  and  in  mining 
and  industrial  shares  for  the  "account"  (which  means  transac- 
tions that  are  to  be  adjusted  at  the  next  monthly  settlement), 
and  (2)  thus  to  divert  German  capital  to  the  financial  centres 
of  other  countries  and  to  build  up  the  great  banking  houses  at 
the  expense  of  the  smaller  and  less  prominent  bankers  by  reason 
of  the  fact  that  the  latter,  who  also  received  money  on  deposit, 
feared  the  injury  to  their  reputations  as  conservative  bankers 
from  the  placing  of  their  names  on  the  register. 
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The  result  of  the  prohibition  against  dealings  in  mining  and 
industrial  shares  "for  the  account"  was  to  require  them  to  be 
settled  for  and  taken  up  the  following  day.  This  is  now  and 
always  has  been  the  rule  with  us  as  to  all  transactions  on  the 
Exchange,  but  in  Germany  the  settlement  of  these  transactions 
is  made  monthly  and  in  England  semi-monthly.  In  order  to  meet 
this  requirement  the  course  of  business  had  to  be  altered  so  that 
the  brokers  could  borrow  from  the  bank  or  bankers,  with  the 
securities  as  collateral,  the  money  with  which  to  pay  for  the 
purchases  made,  as  is  done  with  us.  The  only  effect  of  the  modifi- 
cation in  1908  of  these  provisions  of  the  law  of  1896  was  to 
reverse  this  practice  and  to  reinstate  the  method  of  monthly 
settlements  as  being  better  adapted  to  the  customs  prevailing  in 
Germany. 

Whilst  the  history  of  this  legislation  and  its  effects  may  be 
instructive  on  the  merits  of  permitting  speculation  within  certain 
limits  on  public  exchanges,  it  is  difficult  to  understand  what  it 
has  to  do  with  the  main  proposition  we  are  here  to  discuss — 
whether  there  should  be  some  form  of  government  supervision, 
regulation,  and  control  of  the  Stock  Exchange. 

Whether,  to  what  extent,  and  under  what  restrictions  specula- 
tion shall  be  permitted  have  nothing  to  do  with  the  determination 
of  that  fundamental  question. 

Let  us  not  be  misled  on  this  point.  There  has  long  been  the 
most  effective  governmental  regulation  in  the  Continental  coun- 
tries and  there  is  no  proof  of  failure  or  friction  from  that  cause. 
From  all  accounts  it  has  been  wholesome  and  in  the  public  pro- 
tection, except  where  it  has  gone  the  length  of  attempting  to 
outlaw  all  forms  of  speculation.  Whether  the  extension  of  such 
regulations  to  the  extreme  point  to  which  it  was  attempted  in 
Germany  by  the  law  of  1896  was  wise  or  proved  effective  is  a 
debatable  question,  with  which  we  have  nothing  to  do  as  bearing 
upon  this  branch  of  the  discussion. 

The  first  six  sections  of  the  German  law  of  1908,  consisting 
of  38  sections  and  occupying  79  pages  of  U.  S.  Senate  Document 
No.  574,  which  is  said  to  have  modified  and  superseded  the  law 
of  1896  on  the  subject  of  speculation,  and  which  is  the  existing 
law  regulating  stock  exchanges  in  Germany,  read  as  follows : 

Section  1.  Exchanges  may  be  established  only  with  the  permission  of  the 
state  governments  (by  which  is  meant  the  governments  of  the  federal  states 
of  the  German  Empire).  The  latter  may  also  order  the  suspension  of 
operating  exchanges. 
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The  state  governments  exercise  supervision  over  tlie  exchanges,  which 
supervision  may  be  intrusted  to  commercial  organizations  (the  chambers  of 
commerce  and  commercial  corporations). 

Notifying  offices,  clearing  banks,  clearing  associations  and  similar  institu- 
tions connected  with  the  exchanges,  are  also  subject  to  the  supervision  of  the 
state  governments  or  the  commercial  organizations  exercising  the  direct 
supervision. 

Section  2.  The  state  governments  are  to  be  represented  on  the  exchanges 
by  state  commissioners,  who  shall  control,  in  accordance  with  the  detailed 
instructions  given  to  them  by  the  state  governments,  the  transactions  on  the 
exchanges,  and  enforce  the  laws  and  provisions  concerning  the  latter.  The 
commissioners  are  authorized  to  be  present  at  the  business  conferences  of  the 
members  of  the  exchanges,  and  to  call  the  attention  of  the  said  members  to 
any  abuse  which  may  take  place.  They  are  also  required  to  report  all  abuses 
on  the  exchange  and  to  suggest  preventive  measures. 

The  activities  of  the  state  commissioners  in  particular  exchanges  may,  with 
the  approval  of  the  Bundesrat,  be  restricted  to  cooperation  in  the  proceedings 
of  the  courts  of  honor,  or,  in  case  of  small  exchanges,  the  appointment  of  state 
commissioners  may  be  entirely  dispensed  with. 

Section  3.  An  expert  exchange  committee  (Borsenausschuss)  is  to  be 
formed  with  the  purpose  of  reporting  upon  matters  which  are,  according  to 
this  law,  within  the  jurisdiction  of  the  Bundesrat.  The  exchange  committee 
is  authorized  to  tender  its  motions  to  the  Imperial  Chancellor  and  to  consult 
with  experts. 

The  exchange  committee  is  to  consist  of  not  less  than  thirty  members,  who 
are  to  be  elected  by  the  Bundesrat  for  a  period  of  five  years.  Members  of 
the  committee  are  eligible  for  reelection.  One  half  of  the  members  are  to  be 
elected  upon  nomination  by  the  members  of  the  exchange.  The  Bundesrat  is 
to  determine  the  number  of  candidates  which  the  individual  exchange  depart- 
ments may  nominate.  The  election  of  the  other  half  is  to  take  place  with 
special  consideration  of  the  conditions  of  agriculture  and  iiidustry. 

The  regulations  for  the  committee  shall  be  enacted,  after  a  conference  with 
the  latter,  by  the  Bundesrat.  The  daily  remuneration  and  traveling  expenses 
to  be  allowed  to  the  members  of  the  committee  are  to  be  fixed  by  the 
Bundesrat. 

Section  4.    Regulations  must  be  issued  for  each  exchange  separately. 

The  regulations  must  be  approved  by  the  state  government.  The  latter 
may  demand  the  incorporation  of  certain  provisions  in  the  regulations  of  the 
exchange,  and  particularly  the  incorporation  of  the  provision  which  stipulates 
that  the  interests  of  agriculture  and  allied  trades  be  adequately  represented 
in  the  boards  of  directors  of  the  produce  exchanges. 

Section  5.  The  exchange  regulations  shall  contain  provisions  concerning 
(1)  the  administration  and  the  departments  of  the  exchange,  (2)  the  tran- 
sactions authorized  on  the  exchange,  (3)  the  admission  of  the  exchange,  and 
(4)  the  quotations  of  prices  and  rates. 

Section  6.  The  regulations  may  allow  the  use  of  the  exchange  for  branches 
of  business  outside  of  those  designated  in  section  5,  figure  2,  unless  particular 
sections  of  this  law  (sees.  43,  43,  and  51)  provide  to  the  contrary.  In  the 
latter  case  the  persons  concerned  may  lay  no  claim  to  the  exchange  for  any 
purpose  other  than  that  for  which  it  was  established.  The  Bundesrat  is 
authorized  to  prohibit  either  completely  or  partially  the  use  of  the  exchange 
for  particular  branches  of  business. 

The  Bundesrat  is  a  department  of  the  Imperial  Government. 
The  regulations  that  have  been  established  under  this  authority 
cover  in  the  most  minute  detail  every  feature  of  administration. 
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"Suspension  over  the  brokers  shall  be  exercised  by  the  Chamber 
of  Brokers  (in  which  the  government  is  represented)  and  the 
State  Commissioner." 

Elaborate  provisions  are  made  for  the  trial  of  a  member  for 
violation  of  the  niles  by  a  so-called  "Court  of  Honor,"  in  which 
the  goveiTiment  representatives  participate,  and  for  the  right  of 
appeal.  The  requirements  for  the  listing  of  securities  constitute 
the  most  significant  and  carefully  worked  out — as  they  are  by 
all  means  the  most  important  to  the  public — of  all  the  features 
of  this  splendid  body  of  laws.  They  involve  the  fullest  disclosure 
of  all  the  details  of  the  corporate  assets,  securities,  business,  earn- 
ings, etc.,  and  the  issue  of  a  public  prospectus  containing  the 
details  required  by  law  to  be  specified  when  the  securities  are 
offered  for  sale. 

Time  will  not  permit  and  it  will  serve  no  useful  purpose  to 
discuss  the  many  other  particulars  of  this  model  legislation. 
Suffice  it  to  say  that  at  every  step  the  public  safety  and  welfare 
are  considered  and  its  interest  is  safeguarded.  The  same  is  true 
of  the  French  law,  which  is  equally  exacting  in  its  demands  for 
official  supervision  of  the  exchange  and  publicity  of  the  affairs 
of  all  corporations  whose  securities  are  there  listed. 

The  contrast  between  the  solicitude  and  protection  with  which 
the  transactions  on  the  Continental  exchanges  are  surrounded 
in  the  public  interest  and  the  reckless  disregard  of  the  public 
that  has  characterized  our  failure  to  deal  with  this  subject  is 
not  flattering  to  our  capacity  for  self-government. 

A  passing  survey  of  the  intimate  public  relations  of  the  Stock 
Exchange  to  our  national  and  international  financial  life  will 
demonstrate  the  enormity  of  the  offense  of  omission  of  which 
Congress  has  been  guilty  in  permitting  its  organization,  manage- 
ment, and  operations  to  be  conducted  throughout  all  these  years 
without  supervision  or  control.  Many  of  the  vast  illegitimate 
fortunes  that  have  debauched  our  citizenship  are  attributable 
directly  to  that  cause.  For  many  years  the  pretended  market 
prices  of  securities  of  our  greatest  corporations  have  been 
"rigged"  and  manipulated  at  the  will  of  a  handful  of  gamblers 
and  operators,  and  the  people  of  the  country  have  been  literally 
robbed  of  himdreds  of  millions  of  dollars  through  such  transac- 
tions. Some  of  the  best  known  names  in  the  country  were  those 
of  men  who  amassed  great  fortunes  from  the  recognized  business 
of  "operators"  in  the  securities  of  given  corporations  that  they 
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were  employed  to  manipulate,  sometimes  on  the  "bear"  side  and 
sometimes  on  the  "bull"  side  of  the  "market."  Nowhere  was 
there  any  restraint  upon  the  malign  activities  of  these  men  or 
their  powerful  and  respectable  principals,  among  whom  were  num- 
bered the  greatest  financiers  of  the  country. 

The  following  from  the  testimony  of  Mr.  Frank  K.  Sturgis, 
one  of  the  then  governors  and  a  former  president  of  the  Exchange, 
before  the  Pujo  Committee  is  instructive  on  this  point: 

Q.  Very  well;  that  is  an  answer.  How  do  you  justify  as  legitimate  the 
transactions  of  a  pool  or  syndicate  in  giving  out  buying  and  selling  orders 
to  brokers  for  the  purpose  of  Ufting  the  price  of  the  stock  or  of  depressing 
it? 

A.  Those  are  the  acts  of  individuals.  I  cannot  be  responsible  for  what 
thousands  of  people  throughout  the  coimtry  do. 

Q.  Do  you  seek  to  justify  it? 

A.  It  depends  entirely  upon  circumstances.  I  have  already  said  that  under 
certain  conditions,  orders  given  out,  commissions  paid,  no  collusion  whatsoever, 
the  broker  who  buys  not  having  the  slightest  idea  where  the  order  comes 
from  that  the  broker  executes  to  sell — I  say  it  is  not  an  illegitimate 
transaction. 


Q.  .  .  .  WiU  you  be  good  enough  to  answer  that  question?  Is  not  the 
operation,  at  times,  resorted  to  to  depress  prices  and  at  other  times  to  lift 
prices  ? 

A.  Yes;  I  can  consistently  answer  that. 


Q.  You  approve  of  those  transactions,  do  you? 

A.  I  approve  of  transactions  that  pay  their  proper  commissions  and  are 
properly  transacted.  You  are  asking  me  a  moral  question  and  I  am 
answering  you  a  stock-exchange  question. 

Q.  What  is  the  difference? 

A.  They  are  very  different  things. 

Q.  I  thought  so.   There  is  no  relation  between  a  moral  question,  then,  and 
a  stock  exchange  question? 
A.  Sometimes. 

Another  witness  (Mr.  Morse  at  p.  719)  described  the  mechanism 

of  manipulation  as  practiced  on  the  Exchange  as  follows : 

He  is  the  gentleman  who  maniptilates  the  stock,  giving  the  buying  and 
selling  orders. 

If  he  merely  wishes  to  make  a  stock  appear  active,  he  gives  buying  and 
selling  orders  in  about  equal  volume;  if  he  wishes  to  put  up  the  price,  he 
gives  an  excess  of  buying  orders;  if  he  wishes  to  depress,  he  gives  an  excess 
of  selling  orders. 

Statistics  were  presented  to  the  Puju  Committee  of  thirteen 
selected  active  stocks  dealt  in  on  the  Exchange,  showing  day  by 
day,  month  by  month,  and  year  by  year  for  many  years,  and  up 
to  the  time  of  the  inquiry  in  1913,  the  character  and  extent  of 
the  dealings,  by  way  of  illustrating  the  fabulous  proportion  to 
which  manipulation  had  been  permitted  as  the  result  of  the  absence 


Speculation  on  the  Stock  Exchanges 


45 


of  regulation  by  public  authority.  It  is  impracticable  to  repro- 
duce those  schedules  here,  nor  was  it  claimed  that  all  these  transac- 
tions represented  manipulation,  but  the  following  summary  from 
the  report  of  the  committee,  based  on  that  evidence,  will  give  a 
faint  conception  of  the  extent  to  which  this  orgy  of  gambling 
was  carried: 

Stating  the  results  shown,  only  in  the  most  general  way,  it  appears: 

1.  That  there  has  not  been  a  year  since  January  1,  1906,  when  the  Reading 
Co.'s  entire  common  stock  issue  listed  and  subject  to  sale  was  not  sold  at 
least  twenty  times  over  and  from  that  on  up  to  forty-three  times;  that  in  a 
single  month  of  that  period  it  was  sold  six  times  over  and  that  in  only  two 
months  of  the  entire  period  was  it  sold  less  than  once  over  in  a  single  month; 
and  that  although  it  is  a  dividend-paying  stock  the  number  of  shares  trans- 
ferred on  the  company's  books  averaged  for  the  period  8.6  per  cent  of  the 
shares  sold. 

In  1906  and  1907  there  were  in  all  1,400,000  shares  of  Reading  Common 
stock  listed.  There  were  over  eighty-one  million  shares  sold  in  that  time, 
starting  at  $164  per  share  and  ending  at  $90.  Those  transactions  represented 
over  eleven  billion  dollars  in  money  in  sales  and  the  same  amount  in  purchases. 

2.  Summarily  stated,  it  further  appears  that  in  each  year  since  January  1, 
1906,  the  entire  listed  common  stock  issue  of  the  United  States  Steel  Corpor- 
ation has  been  sold  five  times  over  each  year  on  the  average,  while  the  number 
of  shares  transferred  on  the  company's  books  has  averaged  25  per  cent  of 
the  nmnber  sold. 

In  United  States  Steel  with  5,084,000  shares  of  common  stock  outstanding 
there  were  seventy-four  million  shares  sold  and  the  same  number  bought  in 
1909  and  1910.  In  a  single  month  (January  1910)  there  were  over  six  mil- 
lion shares  sold. 

It  will  be  said  that  this  largely  represents  speculation.  But  is  it  honest 
speculation  or  speculative  excitement  brought  about  by  pool  manipulation? 
What  part  of  it  is  pure  manipulation? 

Here  again  there  have  been  selected  by  way  of  object  lesson  only  a  few  of 
the  instances  that  might  be  multiplied,  but  prominent  cases  have  been  taken 
to  illustrate  the  point.  Until  these  practices  are  made  discoverable  and 
punishable  there  is  no  reason  why  they  should  not  be  repeated  when  con- 
ditions are  again  favorable. 

Many  of  our  great  fortunes  have  been  amassed  by  these  methods.  Who  first 
knew  when  U.  S.  Steel  common  stock  was  to  be  put  upon  a  dividend  basis? 
Or  when  Union  Pacific  was  to  increase  its  dividend  to  10  per  cent?  Or 
when  Amalgamated  Copper  would  reduce  or  pass  its  dividend?  Or  when 
and  on  what  basis  it  would  resume  dividends?  The  determination  of  these 
questions  generally  rests  with  one  or  at  most  a  few  men  in  each  company. 
It  was  natural  that  they  should  make  use  of  their  advance  knowledge  so 
long  as  there  was  no  law  or  public  sentiment  to  restrain  them.  But  the 
temptation  to  force  dividends  and  to  suspend  dividends  and  otherwise  to  use 
their  vast  power  are  too  great.  They  must  be  removed  if  we  are  ever  to  have 
honest  corporate  management. 

It  may  be  that  under  the  new  order  of  things  we  shall  not  have  the 
same  class  of  men  in  our  boards  of  directors.  That  is  probably  true.  The 
incentives  will  no  longer  be  there.  They  were  dishonest  incentives  but 
strange  to  say  it  was  not  considered  dishonest  for  a  trustee  to  exploit  his 
shareholders.  It  was  considered  rather  clever  even  to  the  point  of  selling 
the  stock  of  his  own  company  "short"  and  shaking  out  his  shareholders. 

It  should  be  made  impossible  for  the  men  who  are  in  control  of  these 
vast  enterprises  to  go  on  fleecing  the  public.  It  is  high  time  that  they 
were  brought  to  realize  that  they  are  trustees  for  their  shareholders. 
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3.  That  in  the  same  period  the  entire  common  stock  issue  of  the  Amal- 
gamated Copper  Co.  has  been  sold  eight  times  over  each  year,  on  the 
average,  while  the  number  of  shares  transferred  has  averaged  about  20 
per  cent  of  the  number  sold. 

4.  That  since  January  1,  1906,  the  entire  listed  common  stock  issue  of 
the  Union  Pacific  Railroad  Co.  has  been  sold  eleven  and  one-half  times 
over  each  year,  while  in  1912  the  number  of  shares  transferred  was  only 
16  per  cent  of  the  number  sold. 

5.  That  in  1913  the  entire  listed  common  stock  of  the  American  Can  Co. 
was  sold  eight  and  one-third  times  over,  while  the  number  of  shares 
transferred  was  25  per  cent  of  the  number  sold. 

6.  That  since  January  1,  1906,  the  entire  listed  common  stock  issue  of  the 
Rock  Island  Co.  has  been  sold  twice  over  each  year  on  the  average,  wmle 
tne  number  of  shares  transferred  has  averaged  a  little  more  than  27  per 
cent  of  the  nimiber  sold. 

7.  That  since  January  1,  1906,  the  entire  common  stock  issue  of  the  American 
Smelting  and  Refining  Co.  has  been  sold  twelve  times  over  each  year  on 
the  average,  while  the  number  of  shares  transferred  has  averaged  about 
Is  per  cent  of  the  number  sold. 

8.  That  since  January  1,  1906,  the  entire  listed  common  stock  issue  of 
the  Erie  Railroad  Co.  has  been  sold  more  than  twice  over  each  year  on  the 
average,  while  the  number  of  shares  transferred  has  averaged  only  30 
per  cent  of  the  niunber  sold. 

9.  That  since  January  1,  1906,  the  entire  listed  common  stock  issue  of  the 
Consolidated  Gas  Co.  has  been  sold  more  than  once  over  each  year  on  the 
average,  while  the  niunber  of  shares  transferred  has  averaged  only  about 
40  per  cent  of  the  number  sold. 

10.  That  since  January  1,  1906,  the  entire  listed  common  stock  issue 
of  the  Brooklyn  Rapid  Transit  Co.  has  been  sold  six  times  over  each  year 
on  the  average,  while  the  number  of  shares  transferred  has  averaged  23 
per  cent  of  the  number  sold. 

11.  That  since  January  1,  1903,  the  entire  listed  common  stock  of  the 
Colorado  Fuel  &  Iron  Co=  has  been  sold  five  times  over  each  year  on  the 
average — in  1906  eighteen  times  over — ^while  the  number  of  shares  transferred 
has  averaged  less  than  20  per  cent  of  the  niunber  sold. 

12.  That  in  October,  1912,  the  first  month  during  which  the  common  stock 
of  the  California  Petroleum  Co.  was  listed,  the  entire  issue  was  sold  more 
than  three  and  one-half  times  over;  and 

13.  That  in  the  seven  months  from  April  (when  it  was  listed)  to  October, 
1912,  the  entire  common  stock  issue  of  the  Mexican  Petrolemn  Co.  was 
sold  nearly  nine  times  over. 

In  answer  to  this  showing  we  are  told, 

1.  That  these  statistics  do  not  prove  the  manipulation  of  prices  since 
there  is  no  way  of  determining  which  of  the  transactions  represented 
honest  speculation  and  which  represented  dishonest  speculation  in  the  form 
of  manipulation  or  fictitious  purchases  and  sales;  and 

2.  That  these  transactions  are  now  made  unlawful  in  the  State  of  New 
York  through  the  enactment  in  1913,  following  the  disclosures  of  the  Pujo 
Committee,  of  a  bill  entitled  "Manipulation  of  Securities,"  by  which  statute 
such  acts  are  constituted  misdemeanors. 

In  point  of  fact  the  law  in  question  is  a  mere  blind.  It  does 
not  define  manipulation.    On  the  contrary  it  legalizes  and  per- 
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petuates  the  existing  abuse  by  excluding  the  worst  features  of 
manipulation  from  the  definition,  which  should  have  included 
them.  In  defining  manipulation  the  offense  is  made  to  apply  only 
to  cases  in  which  no  simultaneous  change  of  ownership  is  effected. 
It  is  confined  by  the  terms  of  the  act  to  "all  pretended  purchases 
or  sales  whereby  no  simultaneous  change  of  ownership  is  effected." 
The  bill  is  aimed  only  at  fictitious  transactions.  Manipulation 
of  securities  is  not  now  accomplished  to  any  appreciable  extent 
by  fictitious  transactions,  although  it  was  formerly  conducted 
at  times  by  that  means.  As  now  practiced  it  does  result  in  a 
change  of  ownership,  so  that  the  most  widespread  forms  of  man- 
ipulation practiced  on  the  Exchange  are  not  reached  by  this  bill. 
It  stands  in  the  way  of  effective  legislation  to  prevent 
manipulation. 

I  do  not  propose  to  discuss  here  at  any  length  the  ethics  or 
merits  of  speculation  except  in  so  far  as  it  is  accompanied  by 
manipulation  or  short  selling.  There  is  much  to  be  said  in  sup- 
port of  the  argument  that  there  can  be  no  broad  and  active  public 
market  in  the  absence  of  speculation.  If  it  can  be  established 
that  there  should  be  regulation,  public  authorities  will  determine 
the  subsidiary  question  of  whether  and  if  so  to  what  extent  and 
under  what  conditions  speculation  shall  be  permitted. 

An  interesting  and  instructive  pamphlet  has  been  published 
on  this  subject  within  the  present  year  by  Mr.  John  Henry  Piper, 
entitled  "The  Technology  of  Stock  Market  Manipulation." 

The  author  quotes  as  follows  from  the  book  of  Mr.  W.  C. 
Van  Antwerp  (now  one  of  the  governors  of  the  Stock  Exchange, 
who  conducts  its  vast  press  bureau)  entitled  "The  Stock  Market 
from  Within": 

The  great  evil  of  speculation  consists  in  the  buying  of  securities 
by  uninformed  people  who  cannot  afford  to  lose. 

He  analyzes  and  dissects  that  assertion  with  great  skill,  evi- 
dencing an  intimate  knowledge  of  stock  market  technique,  and 
concludes  with  the  suggestion  that  he  has  proved  that  Mr.  Van 
Antwerp  should  revise  this  statement  so  as  to  read  as  follows : 

The  great  evil  of  speculation  consists  in  the  buying  and  short  selling 
of  securities  by  the  people  who  cannot  afford  to  lose  all  the  time, 
or  who  do  not  lose  all  the  time  but  who  do  lose  all,  in  time. 

Or: 

The  great  evil  of  speculation  in  Wall  Street  is  the  buying  and  short 
selling  of  stock  by  people  deluded  with  the  idea  that  they  speculate 
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in  values,  whereas  they  only  gamble  in  manipulated  prices;  and  this 
evil  will  never  be  corrected  until  the  people  are  informed  that  the 
essential  thing  for  a  speculator  to  know  is  the  technical  or  manipulated 
position  of  the  price  of  a  stock  in  relation  to  the  plan  of  campaign 
that  is  being  engineered  by  outside  financial  powers  who  have  the 
public,  the  Stock  Exchange,  especially  the  heads  of  it,  under  their  heel. 

Summarizing  Mr.  Piper's  deductions,  they  are  based  on  the 
following  premises,  which  I  believe  are  in  the  main  correct  as 
applied  to  the  small  operators  and  people  of  limited  means  who 
speculate  in  stocks  and  who  are  not  members  of  pools  or  "insiders" 
with  unlimited  means  for  manipulating  or  controlling  the  market 
in  the  particular  stock: 

1.  That  about  98  per  cent  of  those  who  speculate  in  Wall  Street 
sooner  or  later  come  to  grief. 

2.  That  with  the  development  of  "high  finance"  (which  he  char- 
acterizes as  synonymous  with  dishonest  finance)  the  dealings  on  the 
Exchange  have  become  mainly  speculative  and  that  prices  are  regulated, 
not  by  intrinsic  values,  but  by  the  technical  phase  of  the  market 
created  by  the  manipulation  of  the  particular  security  by  the  big 
interests  that  happen  to  be  interested  in  operating  in  it  at  the  time, 
except  as  to  the  small  proportion  of  dealings  that  are  of  a  strictly 
investment  character. 

S.  That  the  man  who  bases  his  speculative  operations  in  a  given 
stock  upon  a  study  and  mastery  of  the  past,  present,  or  future  merits 
of  the  property  is  bound  to  lose,  as  against  the  speculator  who 
ignores  those  factors  but  acquaints  himself  with  the  identity  and 
purposes  of  the  individuals  or  men  constituting  the  pool  who  are 
dealing  in  the  stock;  that  if  they  are  operating  without  price  limits 
or  within  certain  limits  to  bring  about  a  rise  or  fall  in  the  price 
or  to  make  money  trading  back  and  forth  and  have  the  necessary 
means  or  financial  support,  the  stock  will  fluctuate  within  those 
limits  regardless  of  its  merits  so  long  as  that  sort  of  activity  is 
being  continued. 

/  In  the  main  these  propositions  are  true.  Manipulation  of 
prices  is  the  great  curse  of  the  Exchange.  It  paralyzes  its  use- 
Wness.  The  arguments  in  favor  of  speculation  are  destroyed 
3y  the  presence  of  manipulation.  It  is  said  by  the  defenders  of 
speculation  that  it  represents  the  collective  judgment  of  the  value 
at  a  security;  that  besides  creating  an  active  market  it  furnishes 
the  supreme  test  of  value.  Whether  that  be  true  as  applied  to 
honest  speculation  it  is  not  necessary  to  determine  so  long  as 
manipulation  is  tolerated.  Manipulation  is  dishonest  speculation. 
It  is  playing  with  marked  cards.  It  converts  the  Stock  Exchange 
into  a  mock  auction.   If  there  were  no  other  reason  for  demanding 
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governmental  supervision  of  the  Exchange  (and  there  are  many 
apart  from  those  already  discussed),  the  fact  that  without  regu- 
lation manipulation  cannot  be  discovered,  would  be  conclusive 
of  its  necessity.  Manipulation  may  not  exist  at  the  moment,  but 
when  confidence,  activity,  and  speculation  revive  it  will  exist  in  the 
future  as  it  has  in  the  past  unless  it  is  checked  by  regulation  that 
will  furnish  the  means  of  discouraging  and  punishing  it. 

There  may  be  said  to  be  three  principal  forms  of  manipulation, 
apart  from  those  that  were  formerly  conducted  through  what 
are  known  as  "wash  sales"  and  fictitious  transactions,  which  have 
largely  been  abandoned,  and  others  which  it  will  not  be  necessary 
to  discuss. 

1.  The  most  common  and  most  vicious  form  is  effected  by 
what  are  in  substance  bogus  purchases  and  sales  to  create  a 
false  appearance  of  activity  for  the  purpose  of  unloading  the 
stock  on  the  public  at  high  prices.  The  same  person  or  group 
gives  buying  orders  to  one  set  of  brokers  and  selling  orders  to 
another  but  the  selling  orders  exceed  in  volume  the  buying  orders 
until  the  stock  is  marketed.  The  apparent  purchases  and  sales 
may  and  often  do  exceed  the  actual  purchases  by  the  public  ten 
or  twenty  over.  In  order  to  actually  unload  one  hundred  shares 
on  the  public  the  manipulator  may  have  to  apparently  deal  in 
thousands  of  shares.  So  long  as  commissions  are  paid  on  these 
sham  transactions  on  both  sides  of  the  bargain  the  Exchange 
has  regarded  them  as  entirely  legitimate,  even  though  the  real 
nature  of  the  dealing  is  apparent  from  their  volume  and  from 
general  report  and  can  readily  be  verified  from  the  books  of  the 
brokers,  to  which  the  Exchange  has  free  access  at  all  times. 

2.  A  series  of  transactions  conducted  for  the  purpose  of  ac- 
quiring or  selling  a  large  block  of  the  stock  of  a  given  corporation 
not  for  investment  but  with  the  intent  of  realizing  an  immediate 
profit,  brought  about  by  purchases  and  sales  that  are  calculated 
to  affect  the  price  in  the  way  best  adapted  to  accomplish  the  end 
in  view.  If  the  purpose  be  to  accumulate  stock  so  as  to  sell  at  a 
substantially  higher  level,  the  plan  involves  selling  part  of  the 
accumulations  as  the  stock  rises  so  as  to  depress  the  price  and 
then  make  larger  purchases.  If  the  intention  is  to  sell  the 
opposite  course  is  adopted.  The  ultimate  object  is  to  buy  stock 
that  you  do  not  want  or  to  sell  stock  that  you  do  not  want  with 
the  view  of  affecting  the  price. 

3.  Where  a  new  security  is  to  be  introduced,  instead  of  ad- 
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vertising  its  merits  by  the  publication  of  a  prospectus  or  by  open 
solicitation,  the  security  is  here  again  given  a  false  appearance 
of  activity  to  attract  dealings.  After  the  public  has  been  led 
to  buy  on  the  assumption  that  it  is  acquiring  a  security  with 
an  active  market  that  is  readily  saleable,  those  who  were  in- 
terested in  creating  this  impression  and  who  have  probably  dis- 
posed of  the  stock  they  had  to  sell  find  it  unnecessary  to  continue 
the  heavy  expense  of  paying  commissions  on  what  are  in  effect 
fictitious  transactions,  and  the  buyer's  apparently  active  market 
gradually  and  sometimes  suddenly  fades  away. 

Under  the  head  of  "Manipulation  of  Prices"  the  Hughes 
Commission  had  the  following  to  say : 

A  subject  to  which  we  have  devoted  much  time  and  thought  is  that  of 
the  manipulation  of  prices  by  large  interests.  This  falls  into  two  general 
classes: 

1.  That  which  is  resorted  to  for  the  purpose  of  making  a  market  for  issues 
of  new  securities. 

2.  That  which  is  designed  to  serve  merely  speculative  purposes  in  the 
endeavor  to  make  a  profit  as  the  result  of  fluctuations  which  have  been 
planned  in  advance. 

The  first  kind  of  manipulation  has  certain  advantages  and  when  not 
accompanied  by  "matched  orders"  is  Tmobjectionable  per  se.  It  is  essential 
to  the  organization  and  carrying  through  of  important  enterprises,  such 
as  large  corporations,  that  the  organizers  should  be  able  to  raise  the  money 
necessary  to  complete  them.  This  can  be  done  only  by  the  sale  of  securities. 
Large  blocks  of  securities,  such  as  are  frequently  issued  by  railroad  and 
other  companies,  cannot  be  sold  over  the  coimter  or  directly  to  the  ultimate 
investor,  whose  confidence  in  them  can,  as  a  rule,  be  only  gradually 
established.  They  must,  therefore,  if  sold  at  aU,  be  disposed  of  to  some 
syndicate,  who  will  in  turn  pass  them  on  to  middlemen  or  speculators, 
until  in  the  course  of  time  they  find  their  way  into  the  boxes  of  investors. 
But  prudent  investors  are  not  likely  to  be  induced  to  buy  securities  which 
are  not  regularly  quoted  on  some  exchange,  and  which  they  cannot  sell, 
or  on  which  they  cannot  borrow  money  at  their  pleasure.  If  the  securities 
are  reaUy  good  and  bids  and  offers  bona  fide,  open  to  all  sellers  and  buyers, 
the  operation  is  harmless.  It  is  merely  a  method  of  bringing  new  investments 
into  public  notice. 

The  second  kind  of  manipulation  mentioned  is  undoubtedly  open  to  serioiis 
criticism.  It  has  for  its  object  either  the  creation  of  high  prices  for  par- 
ticular stocks,  in  order  to  draw  in  the  public  as  buyers  and  to  unload 
upon  them  the  holdings  of  the  operators,  or  to  depress  the  prices  and  induce 
the  public  to  sell.  There  have  been  instances  of  gross  and  imjustifiable 
manipulation  of  securities,  as  in  the  case  of  American  Ice  stock.  While 
we  have  been  unable  to  discover  any  complete  remedy  short  of  abolishing 
the  Stock  Exchange  itself,  we  are  convinced  that  the  Exchange  can  prevent 
the  worst  forms  of  this  evil  by  exercising  its  influence  and  authority  over 
the  members  to  prevent  them.  When  continued  manipulation  exists  it  is 
patent  to  experienced  observers. 

The  fact  is  that  manipulation  is  dishonest  whether  resorted  to 
for  the  purpose  of  introducing  a  new  security  or  for  any  other 
purpose.  True,  it  is  six  years  since  the  Hughes  Commission  made 
its  report  and  there  were  many  things  then  tolerated  in  corporate 
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management  and  in  the  financial  world  generally  that  would  not 
dare  be  attempted  today,  thanks  to  the  exposure  of  corporate 
abuses  by  the  much-despised  "reformers"  and  to  the  improvements 
in  moral  standards  of  business  for  which  their  unwelcome  activities 
are  responsible.  But  it  is  still  inconceivable  that  even  in  1909  a 
body  of  New  York  gentlemen  as  distinguished  as  were  the  members 
of  this  commission  should  have  become  so  permeated  with  the 
customs  and  atmosphere  of  the  financial  world  in  which  they 
moved  as  to  have  been  led  into  putting  in  an  official  document 
the  statement  that  manipulation  "which  is  resorted  to  for  the 
purpose  of  making  a  market  for  issues  of  new  securities  is  un- 
objectionable per  se,"  or  that  "It  is  essential  to  the  organization 
and  carrying  through  of  important  enterprises."  It  is  nothing  of 
the  kind.  It  is  distinctly  disreputable  and  the  Exchange  will 
shortly  be  made  to  see  it  in  that  light  as  they  have  been  taught 
to  see  other  practices  that  they  once  thought  to  be  legitimate. 

Is  it  to  be  wondered  at  that  no  legislation  looking  to  the 
correction  of  the  abuses  that  were  pointed  out  by  this  Com- 
mission followed  its  report  and  that  nothing  was  done  in  that 
direction  until  July,  1913,  following  the  public  exposure  by  the 
Pujo  Committee  of  the  same  conditions  that  this  Commission 
privately  investigated.''  Is  there  any  occasion  for  surprise  that 
there  was  no  abatement  of  the  practice  of  manipulation  in  view 
of  the  quasi-encouragement  lent  to  it  by  this  report?  It  is  no 
exaggeration  to  say  that  the  bulk  of  the  securities  on  the  list 
has  been  at  one  time  or  another  manipulated — ^not  for  the  pur- 
pose of  creating  a  market  or  an  appearance  of  activity  in  a 
new  security,  but,  as  stated  in  the  Hughes  Report,  either  "to 
create  high  prices  for  particular  stocks  in  order  to  draw  in 
the  public  as  buyers  or  to  unload  upon  them  the  holdings  of 
the  operators  or  to  depress  the  prices  and  induce  the  public 
to  sell." 

The  greatest  sui¥erers  from  this  form  of  swindling  are  not 
speculators  but  the  small  honest  investors.  The  use  of  the  market 
news  columns  of  the  newspapers  is  an  invariable  accompaniment 
and  a  necessary  part  of  the  equipment  in  playing  the  game.  The 
payment  of  dividends  represented  to  be  earned  but  only  too  fre- 
quently not  earned  and  the  publication  of  articles  calculated  to 
show  the  prosperous  and  growing  condition  of  the  property  at- 
tract the  conservative  investor.  With  such  instances  in  mind 
as  Rock  Island,  Metropolitan  Street  Railway,  Third  Avenue 
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Railroad,  and  New  Haven,  all  selling  at  one  time  at  over  $200 
per  share  and  paying  large  dividends  and  all  of  them  since 
bankrupt  or  nearly  so,  what  chance  has  an  outsider  of  getting 
a  square  deal?  What  had  become  of  the  "insiders"  investments 
in  these  properties  when  they  came  to  grief?  True,  they  still 
held  control  of  the  management,  but  the  dear  public,  the  widows 
and  orphans,  and  men  and  women  of  small  means  who  through 
years  of  toil  and  self-sacrifice  had  saved  and  scraped  together 
the  money  with  which  to  buy  what  they  were  led  to  believe  was 
a  safe,  conservative  investment,  held  the  securities. 

If  manipulation  can  be  made  disreputable  and  can  be  dis- 
covered and  punished,  it  can  be  prevented.  If  it  can  be  prevented 
j  there  will  be  no  incentive  for  concealment  and  misrepresentation 
I  of  the  condition  of  a  property.  It  can  never  be  discovered  until 
the  transactions  on  the  Exchange  can  be  officially  supervised 
and  the  books  of  its  members  subjected  to  inspection  of  some 
public  authority.  The  Postmaster  General  is  the  logical  official 
J  to  whom  to  delegate  this  duty.  These  quotations  on  which  the 
investors  of  the  whole  country  rely  are  distributed  through  the 
mails,  by  telegraph  and  in  the  newspapers.  If  they  are  fraudu- 
lent and  fictitious,  representing  bogus  or  manipulated  transac- 
tions intended  to  deceive  investors,  the  originators  of  the  frauds 
should  be  punished  through  the  same  machinery  as  the  Post 
OflSce  Department  so  successfully  employs  to  detect  and  prosecute 
other  false  statements  that  are  carried  in  the  mails.  What  is 
the  difference  between  falsely  describing  the  merits  and  value 
of  stock  representing  a  mine  or  a  patent  or  any  other  form  of 
baseless  venture  by  means  of  a  circular  or  advertisement  and  the 
use  by  these  captains  of  high  finance  of  the  machinery  and 
published  quotations  of  the  Exchange  and  of  market  "puffs" 
and  press  bureaus,  which  is  their  means  of  advertisement  to 
attract  investors  to  stocks  that  they  are  selling  by  having  it 
appear  that  vast  quantities  of  the  stock  are  being  daily  bought 
and  sold  at  given  prices,  thus  deliberately  representing  that  the 
general  investing  public  believes  that  they  have  that  value  and 
I  are  actively  buying  and  selling  them  when  in  point  of  fact  there 
J  are  no  such  transactions  to  any  extent  except  such  as  are  being 
manipulated  by  them  for  the  express  purpose  of  deceiving  and 
drawing  in  the  unwary?  The  methods  of  the  big  operator,  that 
are  now  considered  legitimate,  are  far  more  insidious,  dangerous, 
^  and  effective  than  are  those  of  the  man  wh"  pli'pg  h^  ^^grppufaMo 
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latter  is  at  least  forced  to  disclose  his  identity  and  to  be  reason- 
ably cautious  lest  he  bring  himself  within  the  clutches  of  the 
federal  law,  which  is  ever  on  the  alert  to  discover  these  viola- 
tions ;  but  the  powerful  men  of  high  finance  who  have  for  years 
practiced  this  game  with  immunity  are  able  to  hide  behind  re- 
spectable and  influential  brokers  and  the  machinery  of  the  Ex- 
change. For  every  investor  who  is  swindled  by  the  former 
method,  tens  of  thousands  are  victimized  by  the  latter.  The 
former  generally  lands  in  jail;  the  latter  are  financial  giants, 
philanthropists,  leading  citizens  and  pillars  of  society.  Their 
offense  is  the  same,  only  their  methods  are  slightly  different.  It 
is  the  prostitution  of  the  machinery  of  the  Exchange  that  renders 
their  raids  on  the  public  possible. 

Paul  Clifford's  occupation  was  humane  and  courageous  beside 
theirs.  He  was  at  least  kind  and  generous  hearted  and  took  his 
chances.  They  "keep  prayerfully  within  the  law" — a.  law  that 
is  a  disgrace  to  a  community  that  rests  in  the  smug  self-com- 
placency that  it  is  civilized.  The  Exchange  can  put  an  end  to 
this  colossal  confidence  game  whenever  it  chooses,  but  it  is  evident 
from  its  attitude  that  it  will  never  choose,  except  spasmodically, 
when  it  is  under  fire,  until  it  is  compelled.  It  can  never  be  com- 
pelled to  do  so  until  the  books  of  the  brokers  can  be  opened  and 
the  facts  exposed. 

In  view  of  the  overwhelming  evidence  as  to  the  existence  of 
manipulation  and  the  reports  of  various  committees  on  the  sub- 
ject, I  fail  to  understand  why  it  is  constantly  asserted  that  there  is 
no  proof  of  the  existence  of  manipulation,  nor  why  we  are  con- 
stantly challenged  in  the  face  of  these  findings  to  disclose  "when, 
where,  or  how  these  alleged  transactions  manifest  themselves." 

It  matters  not,  however,  whether  the  work  of  federal  super- 
vision be  in  charge  of  the  Post  Office  Department  or  of  the 
Treasury  Department  as  part  of  the  financial  system,  as  in  Con- 
tinental countries,  or  of  the  Bureau  of  Commerce  so  far  as 
concerns  the  quotations  of  shares  of  interstate  corporations  or 
of  the  Interstate  Commerce  Commission  as  applied  to  railroads, 
except  that  under  our  constitution  the  authority  to  regulate 
through  the  Post  Office  is  less  open  to  legal  question. 

Unless  the  power  to  unearth  these  frauds  is  lodged  some- 
where they  cannot  be  discovered  and  manipulation  cannot  be 
stopped.    The  Exchange  now  has  that  power  over  the  books  of 
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\its  own  members,  but  to  ask  or  expect  them  to  expose  the  law- 
'breaking  of  their  own  members,  by  which  they  earn  a  large  part 
of  their  income  and  which  the  Exchange  encourages  and  insists 
to  be  within  the  rights  of  its  members,  is  hardly  a  reasonable 
proposition  for  discussion. 

Mr.  Sturgis  said  that  paying  commissions  to  manipulate  a 
market  was  like  spending  so  much  money  for  advertising  the 
security.  He  was  quite  oblivious  of  the  fact  that  a  man  who  in  the 
ordinary  course  of  business  should  sell  stock  by  advertising  that 
so  many  thousand  shares  were  actually  being  bought  and  sold 
day  by  day  at  a  given  price,  and  who  was  actually  "going  through 
the  motions"  and  paying  commissions  on  both  sides  of  the  trans- 
action for  the  sole  purpose  of  deceiving  would-be  purchasers 
whom  he  was  thereby  seeking  to  attract  in  the  belief  that  such  pur- 
chases and  sales  were  genuine,  would  clearly  be  guilty  of  lar- 
ceny. Yet  that  is  precisely  the  intent  and  effect  of  these  manipu; 
lated  transactions  that  have  formed  a  large  part  of  the  business  of 
the  Exchange.  It  is  passing  strange  that  the  members  are 
so  obessed  by  self-interest  that  they  cannot  appreciate  the 
perfect  analogy  in  principle  between  the  two  transactions. 

Anyone  who  is  interested  in  creating  ax}  apfivf  ma-rket  in  a 
given  security  should  hereafter  be  required  to  frankly  spt  forth 
his  purpose  over  his  own  signature,  advising  its  purchase,  for 
which  some  one  can  be  held  responsible,  instead  of  continuing 
the  underhand  methods  of  false  rumors  of  impending  de- 
velopments, "melons"  to  be  cut,  dividends  to  be  increased,  large 
earnings,  great  market  activity  (manufactured  for  the  purpose 
of  misleading),  etc.,  that  are  the  accompaniments  of  "creating 
activity,"  "stimulating  speculation,"  and  of  the  various  other 
forms  of  manipulation. 

Successful  manipulation  of  established  securities  depends  on 
these  methods.  In  order  to  get  the  speculative  public  interested 
in  the  stock  there  must  be  "something  doing"  in  it.  They  must 
be  made  to  believe  that  they  are  getting  advance  information  of 
what  is  "doing."  The  whole  performance  when  thus  conducted 
is  essentially  in  the  nature  of  a  "confidence  game." 

When  manipulation  has  ceased  or  effective  means  for  its  dis- 
covery has  been  supplied,  the  time  will  have  arrived  to  take  up 
the  question  of  speculation.  Then  and  not  until  then  can  we 
have  open,  honest  speculation  based  upon  conceptions  of  value. 
Then  and  only  then  will  speculative  transactions  furnish  a  guide 
to  yalues. 
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I  have  read  with  interest  and  instruction  the  articles,  addresses, 
and  testimony  of  Professor  Emery  on  this  subject  and  would  be 
at  many  points  in  accord  with  his  views  as  to  the  value  of  specula- 
tion if  it  could  be  disassociated  from  manipulation ;  but  I  am  unable 
to  agree  to  his  argument  that  there  should  be  no  limit  even  upon 
honest  speculation, 

I  take  issue  with  him  distinctly  in  his  championship  of  un- 
restricted short  selling  and  insist  upon  the  necessity  for  govern- 
mental regulation  of  all  transactions  on  stock  exchanges,  which 
he  opposes. 

Here  again  the  events  of  the  past  five  months  have  demonstrated 
the  peril  of  unrestricted  short  selling.  The  Exchange  has  been 
forced  to  admit  that  it  is  an  evil  that  should  be  guarded  against 
in  troublous  times  by  the  enactment  and  rigid  enforcement  of 
a  rule,  now  in  force,  under  which  an  arbitrary  minimum  price 
has  been  fixed  upon  the  bulk  of  its  listed  securities,  so  that  they 
cannot  be  dealt  in — that  is,  sold  short — below  that  figure.  Now 
that  the  London  Exchange  is  under  control  of  the  Treasury 
Department  all  short  selling  is  forbidden.  The  Stock  Exchange 
view  of  short  selling  that  prevailed  before  the  experience  brought 
about  by  the  war  is  fairly  set  forth  in  the  testimony  of  Mr. 
Sturgis  before  the  Pujo  Committee,  as  follows: 

Q.  What  is  the  purpose  of  short  selling? 

A.  Generally  speaking,  to  make  a  profit. 

Q.  To  make  a  profit  by  what  process? 

A.  By  repurchasing  the  short  sale  at  a  declining  price. 

Q.  That  is,  by  selling  a  security  that  you  have  not  got  and  gambling 
on  the  proposition  that  you  can  get  it  cheaper  and  deliver  the  thing  that 
is  sold.    Is  not  that  it? 

A.  That  is  the  usual  process — selling  when  you  think  the  price  is  too 
high  and  repurchasing  when  you  think  it  has  reached  the  proper  level. 

Q.  But  is  it,  or  not,  the  process  of  selling  a  thing  you  have  not  got? 

A.  It  is. 

Q.  And  is  it,  or  not,  with  the  idea  that  it  will  go  lower,  or  can  be 
depressed  down,  and  bought  cheaper  and  delivered? 
A.  Truly. 

Q.  Do  I  understand  that  you  regard  that  as  legitimate  and  defensible? 
A.  Do  you  wish  my  personal  expression  of  opinion? 
Q.  Yes. 

A.  I  think  it  depends  entirely  upon  circumstances. 

Q.  Under  what  circumstances  would  you  regard  that  sort  of  short  selling 
as  legitimate  and  proper? 

A.  I  should  regard  it  so  if  there  was  a  panic  raging  over  the  country 
and  it  was  desirable  to  protect  interests  which  could  not  be  sold.  I  think 
it  would  be  a  perfectly  legitimate  thing  to  do. 

Q.  Let  us  see  about  that.  If  there  was  a  panic  raging  over  the  country 
and  a  man  sold  stocks  short,  would  not  that  simply  add  to  the  panic? 

A.  It  might.    Self-preservation  is  the  first  law  of  nature. 
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Q.  But,  as  I  understand  it,  if  there  is  a  panic  raging  over  the  country, 
you  think  it  is  defensible  for  a  man  to  depress  stocks  by  selling  stocks 
he  has  not  got,  with  the  idea  of  adding  to  the  panic? 

A.  Mr.  Untermyer,  if  a  person  has  property  which  is  absolutely  unsaleable 
and  he  can,  so  to  speak,  protect  his  position  by  selling  something  for  which 
there  is  a  broad  market — 

Q.  That  he  has  not  got? 

A.  (Continuing).    I  do  not  consider  it  wrong. 

Q.  Mr.  Sturgis,  let  us  just  analyze  that,  because  I  do  not  think  I  under- 
stand you.    You  do  not  want  to  be  misunderstood,  do  you? 
A.  It  is  not  my  wish. 

Q.  And  I  do  not  want  you  to  be  misimderstood.  Do  you  mean  to  say 
that  if  there  is  a  panic  raging  it  is  a  defensible  thing  for  a  man,  under 
any  circumstances,  to  sell  stock  that  he  has  not  got,  with  the  idea  of 
getting  it  back  cheaper? 

A.  I  do  think  it  is  defensible.    I  certainly  think  it  is  defensible. 

Q.  For  what  purpose  does  he  do  that  except  to  try  to  make  money? 

A.  To  try  to  save  his  credit,  perhaps. 

Q.  How  does  he  save  his  credit  in  a  panic  by  selling  stocks  that  he  has 
not  got,  with  the  idea  of  adding  to  the  panic  and  getting  them  cheaper? 

A.  Because  if  he  can  make  a  profit  on  that  sale  it  may  repair  the  loss 
that  he  has  made   on  stocks   he  cannot  sell. 

Q.  I  see.  You  know  that  that  would  simply  accentuate  the  fierceness  of 
the  panic,  do  you  not? 

A.  It  could  not  be  otherwise. 

Q.  Certainly.    And  his  only  purpose  in  doing  a  thing  of  that  kind  in 
time  of  panic  would  be  to  make  money,  would  it  not? 
A.  To  protect  himself. 

Q.  It  would  be  to  make  money,  would  it  not? 
A.  Yes;  and  that  would  protect  him. 

Q.  Of  course  it  always  protects  a  man  to  make  money,  no  matter  how 
he  makes  it,  does  it  not? 
A.  Yes,  sir. 

Q.  And  that  you  think,  is  justifiable? 

A.  I  think  under  those  circumstances  it  is. 

Q.  You  do  not  want  to  make  any  further  explanation  of  that  proposition, 
do  you? 
A.  I  do  not. 

Q.  Is  it  any  more  justifiable  for  a  man  to  seU  short  in  a  panic  than  in 
a  normal  market? 

A.  It  depends  very  much  upon  his  financial  necessities. 

Q.  Do  you  regard  it  as  justifiable  in  a  normal  market  for  a  man  to  sell 
a  thing  he  has  not  got,  with  the  idea  of  depressing  prices  in  order  to 
buy  in  the  stock  at  a  lower  level? 

A.  I  think  it  is  a  question  between  a  man  and  his  own  conscience. 

Q.  I  am  asking  for  your  judgment.  You  have  been  many  years  in  the 
exchange,  and  you  are  a  careful  observer,  and  I  should  like  to  know  your 
judgment. 

A.  I  think  a  great  many  people  deprecate  it.    Others  approve  it. 
Q.  Do  you  approve  it? 
A.  You  ask  me  personally? 
Q.  Yes. 

A.  I  never  sold  a  share  of  stock  short  in  my  life. 
A.  Then  you  do  not  approve  of  it,  do  you? 

A.  I  just  happen  not  to  have  done  it.  My  private  business,  if  you  please, 
I  beg  you  to  omit. 

Q.  I  have  not  asked  you  your  private  business. 
A.  Yes;  you  asked  me  what  I  did  myself. 
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Q.  I  did  not  ask  you  that,  sir;  I  asked  you  what  you  thought  about  it. 

Q.  Do  you  approve  of  short  selling  in  others? 

A.  Under  what  conditions? 

Q.  Under  any  conditions. 

A.  Yes;  under  some  conditions. 

Q.  Do  you  approve  of  short  selling  in  a  normal  market? 
A.  I  will  answer  that  question  by  saying  it  is  a  moral  question  with 
the  individual  himself.    It  is  not  up  to  me  to  express  my  opinion  upon  it. 
Q.  Do  you  personally  approve  of  short  selling  in  a  normal  market? 
A.  Not  I,  personally,  no. 

Q.  You  do  not.  And  is  it  or  not  the  fact  that  the  bulk  of  the  short 
selling  is  done  in  a  normal  market? 

A.  I  should  say  no;  more  often  on  an  excited  market. 

Q.  It   is   done   every   day,   is   it  not? 

A.  Oh,  yes;  to  some  extent. 

Q.  And  it  is  done  in  large  volume,  is  it  not? 

A.  At  times. 

Q.  The  Stock  Exchange  does  not  discourage  it,  does  it? 

A.  The  Stock  Exchange  does  not  enter  into  it  at  all. 

Q.  The  Stock  Exchange  does  not  discourage  short  selling,  does  it? 

A.  The  Stock  Exchange  takes  no  position  in  the  matter  at  all. 

Q.  Has  the  Stock  Exchange  any  rule  or  regulation  against  short  selling? 

A,  None. 

Q.  Why  is  it  not  just  as  simple  a  matter  for  them  to  have  a  regulation 
against  short  selling  as  to  have  a  regulation  against  a  broker  splitting  his 
commissions  ? 

A.  There  is  no  regulation  against  short  selling;  that  is  all  I  can  say  to 
you  about  it. 

The  Stock  Exchange  can  of  course  limit  or  stop  short  selling 
whenever  it  sees  fit  to  do  so.  It  is  doing  so  now  to  a  limited  extent. 
There  are  many  other  ways  in  which  it  can  be  more  effectively 
accomplished : 

1.  It  can  be  limited  as  provided  by  the  pending  Owen  Bill  by 
forbidding  a  broker  to  lend  his  customers'  stock  in  satisfaction 
of  short  sales.  Or, 

2.  It  can  require  each  member  to  deliver  at  the  Stock  Exchange 
Clearing  House  certificates  representing  all  the  stock  he  has  sold 
and  take  and  pay  for  all  the  stock  he  has  purchased  the  pre- 
ceding day  instead  of  merely  settling  differences  between  total 
purchases  and  sales  and  taking  or  delivering  the  balance,  as  is 
now  done, — in  the  same  way  in  which  the  bank  clearing  house 
requires  every  bank  to  surrender  all  the  checks  payable  to  it  and 
receives  all  that  are  paid  by  it.  The  present  regulations  of  the 
Stock  Exchange  Clearing  House  facilitate  and  are  intended  to 
facilitate  gambling  and  especially  short  selling.  Without  them 
it  could  not  be  conducted  on  a  large  scale.  Or, 

3.  The  selling  broker  can  be  required  to  disclose  the  numbers 
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of  the  certificates.  If  he  is  selling  for  foreign  account  there  is 
no  difficulty  in  cabling  the  numbers  of  the  certificates  with  the 
order.  Or, 

4.  The  Exchange  can  simply  enact  a  rule  forbidding  it  and 
enforce  it  just  as  it  now  enforces  the  rule  for  a  uniform  com- 
mission and  far  more  readily,  for  it  is  more  easy  to  control. 

There  is  not  time  to  review  the  argument  for  or  against  short 
selling  nor  is  it  germane  to  the  present  discussion.  It  bears,  not 
on  the  question  of  whether  there  should  be  regulation,  but  on 
what  shall  be  the  character  of  such  regulation. 

I  may,  however,  be  permitted  to  say  in  passing  that  the  cham- 
pions of  short  selling  studiously  ignore  the  main  argument  against 
its  legitimacy. 

They  insist  that  it  is  a  safety  valve  against  undue  inflation 
and  depression,  in  that  it  tends  to  check  an  undue  rising  and 
falling  market  in  a  security. 

It  is  said  that  the  short  seller  sells  when  in  his  judgment  a 
stock  is  too  high  and  is  compelled  to  cover  his  sale  by  buying 
when  it  has  reached  what  he  beheves  to  be  its  real  value.  That 
sounds  well  in  theory.  In  practice  short  selling  is  a  dangerous 
\factor  in  times  of  depression.  It  is  a  direct  incentive  toward 
creating  and  accentuating  panics  in  the  security  market. 

But  above  and  beyond  this,  it  is  not  in  fact  to  any  extent 
employed,  as  is  claimed,  as  a  test  of  the  value  of  a  given  security, 
and  does  not  in  practical  operation  perform  any  such  useful 
function,  except  in  rare  cases.  Speculation  is  the  main  feature 
of  the  stock  market.  The  bulk  of  its  transactions  are  in  the 
nature  of  gambling,  the  brokers  being  themselves  and  for  their 
own  account  the  chief  speculators,  and  the  customers  who  trade 
through  them  buying  and  selling  from  day  to  day  making  up 
the  remaining  speculative  contingent, 

Mr.  Sturgis  testifies  on  this  subject  as  follows: 

Q.  We  are  speaking  of  transactions  that  are  made  by  members  of  your 
exchange  in  the  way  of  short  selling.  Would  not  their  books  show  whether 
or  not  they  were  selling  short? 

A.  If  the  broker  is  operating  for  his  own  account,  yes. 

Q.  And  you  say  from  a  quarter  to  a  half  of  the  transactions  on  the 
exchange  are  for  the  broker's   own  account? 

A.  We  agreed  upon  a  tliird,  I  think. 

The  Commission  appointed  by  Governor  (now  Mr.  Justice) 
Hughes  found: 
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It  is  unquestionable  that  only  a  small  part  of  the  transactions  upon  the 
Exchange  is  of  an  investment  character.  A  substantial  part  may  be 
characterized  as  virtual  gambling. 


The  patrons  of  the  Exchange  may  be  divided  into  the  following  groups: 

1.  Investors,  who  personally  examine  the  facts  relating  to  the  value  of 
securities  or  act  on  the  advice  of  reputable  £ind  experienced  financiers,  and 
pay  in  full  for  what  they  buy. 

2.  Manipulators,  whose  connection  with  corporations  issuing  or  controlling 
particular  securities  enables  them  under  certain  circumstances  to  move  prices 
up  or  down,  and  who  are  thus  in  some  degree  protected  from  dangers 
encountered  by  other  speculators. 

3.  Floor  traders,  who  keenly  study  the  markets  and  the  general  conditions 
of  business  and  acquire  early  information  concerning  the  changes  which  affect 
the  values  of  securities.  From  their  familiarity  with  the  technique  of  dealings 
on  the  Exchange,  and  ability  to  act  in  concert  with  others,  and  thus  manipulate 
values,  they  are  supposed  to  have  special  advantages  over  other  traders. 

4.  Outside  operators  having  capital,  experience,  and  knowledge  of  the 
general  conditions  of  the  business.  Testimony  is  clear  as  to  the  restilt  which, 
in  the  long  run,  attends  their  operations;  commissions  and  interest  charges 
constitute  a  factor  always  working  against  them.  Since  good  luck  and  bad 
luck  alternate  in  time,  the  gains  only  stimulate  these  men  to  larger 
ventures,  and  they  persist  in  them  till  a  serious  or  ruinous  loss  forces  them 
out  of  the  "Street." 

5.  Inexperienced  persons,  who  act  on  interested  advice,  "tips,"  advertise- 
ments in  newspapers,  or  circulars  sent  by  mail,  or  "take  flyers"  in  absolute 
ignorance,  and  with  blind  confidence  in  their  luck.  Almost  without  exception 
they  eventually  lose. 

A  "short-selling"  movement  is  not  ordinarily  directed  against 
a  particular  security  on  its  merits.  In  order  to  be  successful 
on  a  substantial  scale  it  attacks  the  entire  market.  The  operator 
sells,  without  owning,  a  number  of  the  most  active  securities  on 
the  list  without  regard  to  their  merits  or  whether  they  are  in- 
trinsically worth  more  or  less  than  their  then  selling  price.  There 
is  rarely  a  substantial  selling  movement  that  does  not  attack 
and  depress  prices  in  the  active  stocks  all  along  the  line.  The 
market  prices  move  up  and  down  by  sympathy.  That,  being 
true,  explodes  most  of  the  fine-spun  theories  as  to  the  justification 
for  short  selling  in  fixing  and  steadying  the  value  of  a  given 
security. 

Unless  T- wholly  misapprphend  the  opemtimis  nf  nnr-  fin^i^n\^] 
system,  thp  rpg-^ilati'nn  by  law  of  thg^Stnrk  F.xcbAngp  is  an  in- 
dispensable conditioTi  prPfpdPTit  th^  dP8tm^^^^'^^n  nf  tho  rnntrjl 
of  great  financial  nrpdits  by  a,  f^^  men  nr  to  nny  f-ffrftivc  cor 
Eorate_ reform  in  this  country.  It  is  by  the  illegitimate  use  of 
the  facilities  of  this,  the  world's  greatest  security  market,  that 
many  of  the  vast  predatory  fortunes  have  been  filched  from  the 
public.  The  relation  and  importance  of  the  Exchange  to  cor- 
porate independence  of  banking  domination  are  little  understood. 
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We  shall  accomplish  nothing  substantial  in  the  direction  of  the 
coveted  goal  of  financial  emancipation  toward  which  we  are  striv- 
ing until  this  factor  is  appreciated  and  dealt  with  as  an  essential 
factor  in  the  general  scheme  of  reform. 

The  reasons  in  favor  of  federal  regulation  and  control  of  the 
Exchange  are  vastly  more  weighty  than  those  appertaining  to 
any  of  the  many  occupations  that  are  now  required  to  be  in- 
/  corporated  and  are  so  regulated  and  controlled.   As  before  stated, 
\  the  Exchange  is  in  no  sense  a  private  or  local  enterprise.    It  is 
grossly  misleading  to  say,  as  has  been  argued  by  the  defenders 
of  its  present  irresponsible  form  of  association,  that  it  is  not  en- 
gaged in  business  and  that  its  only  function  is  to  provide  a  meet- 
ing place  where  its  members  may  deal  with  one  another  under 
\  prescribed  rules. 

The  Exchange  is  engaged  in  business  and  of  a  highly  important 
and  distinctly  national  character.  It  owns  the  entire  stock  of  the 
New  York  Quotation  Co.,  which  for  a  specified  rental,  supplies 
members'  offices  south  of  Chambers  Street,  New  York  City,  with 
a  ticker  service  that  registers,  impartially  and  without  earmarks, 
every  genuine  and  manipulated  or  fictitious  transaction  that  takes 
place  on  its  floor.  For  $100,000  a  year,  under  contract  termin- 
able upon  one  day's  notice,  it  sells  these  quotations  to  a  subsidiary 
of  the  Western  Union,  the  Gold  and  Stock  Telegraph  Company, 
which  also  maintains  a  like  ticker  service.  The  latter,  however, 
can  supply  the  quotations  to  such  persons  only  as  the  Exchange, 
approves  and  under  no  circumstances  to  members'  offices  south 
of  Chambers  Street  or  to  any  competing  exchange  in  New  York 
City.  The  quotations  are  gathered  upon  the  floor  of  the  Ex- 
change by  its  employees  and  transmitted  by  its  own  operators 
to  the  officers  of  the  New  York  Quotation  Co.  and  the  Gold  and 
Stock  Company  and  thence  distributed  throughout  the  United 
States  and  by  cable  to  foreign  countries,  but  the  Exchange  re- 
tains the  right  to  determine  absolutely  who  shall  and  who  shall 
not  receive  these  quotations  throughout  the  length  and  breadth 
of  the  land  and  all  over  the  globe.  There  is  no  other  method 
by  which  quotations  of  transactions  on  the  Exchange  are 
obtainable.  A  new  agreement  is  said  to  have  been  recently  efi'ecteci 
with  the  Western  Union  that  places  these  quotations  still  more 
completely  in  the  control  of  the  Exchange,  if  such  a  thing  be 
possible. 

The  Exchange  is  the  market  place  of  the  entire  country  and  of 
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foreign  countries  for  securities  and  the  only  public  market  in  the 
United  States  where  money  is  loaned  and  borrowed. 

The  business  transacted  by  its  members  has  no  relation  to 
state  lines.  It  comes  to  them  from  almost  every  corner  of  the 
civilized  world.  It  is  not  only  nation-wide,  but  international  in 
scope.  Its  members  maintain  private  wires  to  all  the  principal 
cities  of  the  United  States,  and  the  transactions  conducted  on 
this  open  board  are  for  the  account  of  customers  from  all  parts 
of  the  country  and  from  foreign  countries. 

Its  hall-mark  as  to  the  genuineness  of  a  certificate  of  interest 
in  a  corporation  passes  current  everywhere,  and  it  is  rightly  super- 
vised with  jealous  care  and  at  considerable  expense  to  the 
corporations  concerned. 

It  undertakes  to  prescribe  the  form  and  conditions  of  every 
corporate  security  in  which  it  authorizes  dealings,  and  its  deter- 
mination is  final  through  its  control  over  the  listing  of  such 
securities.  It  reserves  the  right  to  enact  the  rpiTintpst.  deiails 
of  the  business  a.nd  affairs  of  the  issning  c"rporq,tion,  to  inipose 
its  will  in  the  matter  of  the  procedure  by  whirli  Ruch  corporation 
shall  declare  and  pay  interest  ^nil  dividpnds  and  in  the  jnalter 
of_the  transfer  agents  and  registry  ,and  as„j£gards_endless_pther 
details ;  all  thipLerX-Bgoperly  on  the  ground_tiiat  it  is  pprfnmm'Tig 
a  public  function  national  in  its  scope. 

~It~Jealously  controls  the  reports  of  every  transaction  on  its 
floor,  issues  and  distributes  the  records  of  every  purchase  and 
sale,  or  offer  of  purchase  and  sale,  which  it  thereby  impliedly  rep- 
resents as  an  honest  and  genuine  transaction.  Courts  of  justice, 
trustees,  financial  institutions,  tax  officials,  state  superintendents 
of  banks,  trust  companies,  and  fire  and  life  insurance  companies 
and  other  corporations  that  are  subject  to  supervision  in  the 
several  states  throughout  the  country,  and  the  comptroller  of  the 
currency  in  fixing  the  value  of  securities  of  national  banks,  and 
the  public  the  world  over,  act  on  this  information.  It  exacts  com- 
pensation for  the  service  of  listing  securities,  sells  the  quotations 
to  interstate  and  international  telegraph  companies  for  large  sums 
of  money,  and  scatters  them  broadcast  through  the  newspapers, 
over  the  telephone  and  telegraph,  but  always  under  its  control. 

In  the  face  of  this  array  of  undisputed  facts,  this  stupendously 
powerful  national  and  international  agency  of  finance  contends 
that  it  would  not  be  a  reasonable  or  legitimate  exercise  of  the 
power  of  Congress  to  prevent  the  use  of  the  mails,  telephone, 
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and  telegraph  in  interstate  business  as  a  means  of  perpetuating 
frauds  upon  the  public.  Congress  not  only  has  the  unquestioned 
power — it  has  become  an  imperative  duty.  It  is  a  necessity  of 
modern  finance  from  which  there  is  no  escape.  It  is  far  more 
important  than  the  power  jiow  exercised  by  the  Post  OfBce 
Department  over  letters  and  prospectuses  that  are  circulated 
through  the  mails,  under  which  there  have  of  recent  years  been 
so  many  wholesome  convictions  for  fraudulent  use  of  the  mails. 

Regulation  is  not  only  needed  as  a  preventive  of  fraud.  It 
will  accomplish  still  greater  results  as  a  consecutive  measure. 
Great  and  much  needed  reforms  in  the  organization  and  methods 
of  our  corporations  may  be  legitimately  worked  out  through  the 
power  wielded  by  the  Stock  Exchange  over  the  listing  of  securities. 
Much  of  the  confusion  and  many  of  the  defects  in  corporate 
regulation  due  to  the  diversity  of  state  laws  and  the  bidding  of 
the  states  against  one  another  in  laxity  of  administration  in  order 
to  attract  corporations  within  their  borders  may  be  corrected, 
and  uniformity  of  methods  introduced,  through  the  listing 
department  of  the  Exchange. 

Thus  complete  publicity  as  to  all  the  affairs  of  a  corporation 
may  be  uniformly  enforced.  It  may  and  should  require  as  a 
condition  of  listing  a  security  that  all  the  intermediate  profits  and 
commissions  of  bankers,  brokers,  and  middlemen  shall  be  fully 
disclosed,  thus  throwing  about  the  investor  the  protection  afforded 
by  the  Companies  Acts  of  Great  Britain  and  of  other  civilized 
countries.  Every  new  security  should  be  required  to  be  publicly 
issued  and  offered  to  the  public  through  the  publication  of  a 
prospectus,  so  as  to  eliminate  the  secret  profits  of  the  middleman 
as  far  as  possible.  It  is  the  only  way  to  create  confidence  in 
and  to  popularize  investments  in  corporate  securities. 

Detailed  annual  statements  should  be  exacted  from  all  corpora- 
tions whose  securities  are  listed,  disclosing  all  payments  made  or 
X  profits  or  emoluments  received,  directly  or  indirectly,  by  officers, 
^  directors,  bankers  and  brokers  from  the  corporation,  so  that  every 
security  holder  may  know  whether  and  to  what  extent  his  company 
is  being  exploited. 

The  scandalous  practices  of  officers  and  directors  in  speculating 
upon  inside  and  advance  information  on  the  action  of  their  cor- 
^  porations  may  be  curtailed,  if  not  stopped,  by  requiring  that  the 
officers  shall  make  full  disclosures  of  all  their  transactions  in 
buying  and  selling  securities  of  their  companies.    The  act  in- 
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corporating  the  exchanges  should  provide  that  all  statements  re-^ 
quired  to  be  made  by  corporations  shall  be  under  oath  and  that 
false  swearing  shall  constitute  perjury.    At  present  they  are 
extra-judicial. 

In  short,  the  opportunities  of  the  Exchange  as  an  agency  of 
corporate  reform  are  almost  endless,  provided  its  own  practices 
can  be  performed  so  as  to  entitle  it  to  exercise  these  broad  powers. 
Instead  of  the  investment  business  of  the  country  abandoning  the 
Exchange  as  is  now  and  has  been  to  an  extent  the  case  for  some 
time  past,  it  will  become  necessary  to  the  reputation  and  sale- 
ability  of  a  security  that  it  should  be  listed  by  reason  of  the 
protection  thereby  afforded  the  investor.  The  general  public, 
which  has  grown  to  look  upon  the  Exchange  with  distrust  because 
of  the  practices  that  have  been  tolerated  in  the  past,  will  be 
given  new  confidence  in  it  when  it  is  under  legal  supervision. 

The  argument  as  to  the  effect  of  this  legislation  in  enlarging 
the  usefulness  of  the  Exchange  has  been  referred  to  as  an  ad- 
mission that  the  ultimate  purpose  is  to  secure  publicity  and  uni- 
formity in  corporate  transactions  and  general  corporate  reform 
through  the  use  of  the  Post  Office  Department.  It  is  nothing 
of  the  kind,  although  it  would  not  be  a  misfortune  if  it  should 
indirectly  lead  to  uniformity  in  requiring  publicity  of  the  affairs 
of  corporations  and  to  restricting  the  bidding  of  the  states  against 
one  another  in  laxity  of  administration.  If  it  incidentally  re- 
duces the  incentives  for  the  organization  of  "carpet-bag"  and 
"wild-cat"  corporations  it  will  hardly  be  objectionable  on  that 
ground  if  it  is  otherwise  a  legitimate  exercise  of  power. 

It  is  as  essential  to  require  that  the  public  market,  whose  quo-"" 
tations  are  to  be  carried  by  the  mails,  shall  be  restricted  to  the 
listing  of  securities  that  conform  to  given  requirements  of  publicity 
of  their  affairs  as  it  is  that  the  quotations  of  those  securities 
shall  represent  only  actual  and  not  fictitious  or  manipulated 
transactions.  This  is  necessary  if  the  use  of  the  mails  to  f  acilitate 
fraud  is  to  be  prevented. 

There  is  no  ulterior  purpose  in  the  first  requirement,  even 
though  it  may  serve  another  useful  purpose.  The  intended  pro- 
tection of  the  public  cannot  be  secured  without  compliance  with 
both  requirements. 

If  there  has  been  any  argument  advanced  to  justify  our  permit- 
ting this  unincorporated  association  to  determine,  without  public 
supervision,  when  and  under  what  conditions  these  great  security 


63 


Amencan  Economic  Association 


markets  shall  be  opened  and  closed,  it  has  not  been  brought  to  my 
attention.  The  action  thus  taken  is  of  the  most  distinctive  public 
concern.  It  directly  affects  the  fortunes  of  every  business  and 
financial  institution  in  the  country.  Why  should  we  tolerate  its 
being  longer  subject  to  the  whims  or  the  judgment,  good  or  bad, 
of  a  few  interested  men  who  are  responsible  to  no  one  for  its  far- 
reaching  results? 

Incorporation  is  not,  however,  the  only  means  of  regulation.  It 
has  been  put  forward  as  the  most  practicable  means  and  as  render- 
ing regulation  effective  with  the  least  possible  interference  with 
the  liberty  of  the  members  of  the  Exchange. 

The  suggestion  that  the  members  be  required  to  keep  separate 
books  containing  entries  of  transactions  on  the  Stock  Exchange 
and  that  these  books  be  subject  to  inspection  by  public  authority 
for  the  purpose  of  discovering  manipulation  and  other  violations  of 
law,  has  met  with  a  great  outcry  from  the  gentlemen  whose  trans- 
actions are  thus  sought  to  be  subjected  to  supervision.  .Theyjen- 
tirely  overlook_^e_la£t_JJiaLJJieis. 

only  remotely  affecting_the  interests  of  thp  pnhh'n,  in  whuji  such 
iTisppptifvnjsjVnviflpd  fnrhj_state  and  fpderal  authoritjy.  Manipu- 
la^Ion  can  no  more  be  discovered  without  such  power  of  super- 
vision than  could  the  practice  of  rebates  have  been  repressed  and 
punished  without  access  by  the  Interstate  Commerce  Commission 
to  the  books  of  the  railroads.  The  same  is  in  a  degree  true 
of  the  violations  of  the  Anti-Trust  Law.  Only  in  isolated  in- 
stances have  they  heretofore  been  discoverable,  but  with  the  aid  of 
the  Trade  Commission  Bill  it  will  be  possible  to  reach  the  secret 
agreements  and  arrangements  in  restraint  of  trade  that  have  thus 
far  eluded  detection. 

With  few  exceptions  the  members  of  the  Exchange  are  mere 
puppets  of  the  big  operators  and  financiers  with  inside  information 
in  the  practice  of  manipulation.  They  can  be  reached  only  through 
the  brokers'  books. 

It  was  established  before  the  Pujo  Committee  that  many  of 
these  accounts  are  kept  on  the  books  of  the  brokers  by  numbers  and 
that  the  names  of  the  principals  were  unknown  to  those  in  charge 
of  the  accounts.  In  that  way  the  identity  of  the  men  who  were 
"rigging  the  markets"  was  effectively  hidden.  One  of  the  first  acts 
of  the  regulating  body  would  be  to  put  an  end  to  such  practices 
and  to  require  that  the  books  of  the  brokers  should  state  the  facts, 
through  which  the  operations  of  their  principals  would  be 
discoverable. 
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Certain  objections  have  been  urged  against  the  regulation 
of  the  Exchange  by  public  authority,  which  should  now  be 
considered. 

Mr.  Van  Antwerp  has  been  the  chief  spokesman  in  voicing 
these  objections.  They  were  summarized  by  him  a  few  weeks 
ago  from  his  press  bureau  as  follows : 

1.  That  the  subject  of  incorporating  the  Exchange  was  consid- 
ered by  the  New  York  State  Senate  in  1913  and  there  overwhelm- 
ingly rejected.  The  fact  is  that  the  bill  that  was  then  presented 
was  opposed  by  me  before  the  Senate  Committee  as  a  mere 
subterfuge  and  as  intended  to  defeat  effective  regulation  by  apply- 
ing a  quack  remedy.  As  bearing  on  the  conclusiveness  of  this 
"argument"  it  may  not  be  out  of  place  to  remark  here  paren- 
thetically that  the  body  which  defeated  the  bill  is  the  same 
legislative  body  that,  by  an  overwhelming  vote,  acquitted  one 
of  its  members  (Senator  Stilwell)  of  the  charge  of  bribery  on 
identically  the  same  evidence  on  which  he  was  a  few  weeks  later 
convicted  in  a  criminal  court,  and  for  which  he  is  now  serving  a 
term  in  the  state  prison. 

2.  It  is  next  said  that  there  is  no  public  demand  for  this  re- 
form. In  evidence  of  that  fact  Mr.  Van  Antwerp  asserts  that  at  the 
hearing  before  the  United  States  Senate  Committee  on  the  pending 
Owen  Bill  for  the  enforced  incorporation  and  regulation  of  the 
Exchange:  "Thirty-six  witnesses  appeared  against  the  bill  and 
only  one  in  favor  of  it — the  latter  the  lawyer  who  drew  the  bill." 

The  reference  to  "the  lawyer  who  drew  the  bill"  is  intended 
for  me;  but  Mr.  Van  Antwerp  omits  to  state  that  it  was  prepared 
by  me  as  counsel  for  the  House  Committee  on  Banking  and  Cur- 
rency; that  it  was  revised  by  the  Committee;  that  it  was  recom- 
mended by  it;  and  that  the  same  bill  has  been  introduced  by 
Senator  Owen  in  the  Senate  and  by  Congressman  Henry,  the 
chairman  of  the  Committee  on  Rules  of  the  House  (who  is  not 
a  member  of  the  House  Committee  on  Banking  and  Currency)  ; 
and  that  this  bill  is  now  pending  in  both  Houses. 

The  facts  are  further: 

(1)  That  there  were  in  all  eighteen  and  not  thirty-six  wit- 
nesses heard  before  the  Committee,  as  appears  from  the  official 
record  of  the  proceedings. 

(2)  That  none  of  them  were  under  oath  or  subject  to  cross- 
examination. 

(3)  That  three  of  the  eighteen  in  favor  of  the  bill,  and  that 
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of  the  fourteen  who  argued  against  the  bill  in  its  then  form  a 
number  of  them  directed  their  arguments  to  the  particular  phrase- 
ology of  certain  parts  of  the  bill  and  that  of  this  number  seven 
were  presidents,  ex-presidents,  governors  or  members  of  the  Stock 
Exchange,  whose  abuses  were  sought  to  be  corrected  by  the  bill; 
one  was  the  general  counsel  for  the  New  York  Stock  Exchange 
and  another  the  general  counsel  for  the  Consolidated  Stock  Ex- 
change. They  were  there  in  the  capacity  of  counsel  and  made 
oral  arguments  and  filed  briefs  and  are  by  reason  of  that  fact — 
and  that  alone — included  in  Mr.  Van  Antwerp's  "list  of  witnesses." 
Two  were  the  president  and  counsel  for  the  Boston  Chamber  of 
Commerce,  both  of  whom  admitted  the  wisdom  and  necessity  for 
federal  regulation  and  presented  a  proposed  bill  embodying  their 
views  of  the  form  of  regulation  they  deemed  desirable.  One  was 
a  merchant  who  had  been  a  member  of  the  Hughes  Commission 
and  whose  testimony  was  directed  largely  to  explaining  and 
justifying  the  virtues  of  watered  stock;  and  the  three  others 
were  financial  experts,  including  Professor  Emery. 

(4)  That  the  bill  which  is  described  by  Mr.  Van  Antwerp 
as  having  "only  one  in  favor  of  it — the  lawyer  who  drew  the 
bill" — is  the  identical  bill  that  was  favorably  reported  by  the 
Pujo  Committee  of  the  House  of  Representatives  in  February, 
1913,  after  a  long  investigation  in  which  many  witnesses  were 
examined  and  cross-examined  under  oath,  with  the  recommenda- 
tion of  ten  of  the  eleven  members  of  that  Committee,  including 
all  of  the  seven  Democratic  members  and  three  out  of  the  four 
Republicans. 

(5)  That  it  is  the  same  bill  that  has  received  the  unqualified 
approval  of  five  of  the  seven  Democratic  members  of  the  present 
Senate  Committee  on  Banking  and  Currency. 

Inasmuch  as  it  is  nobody's  particular  business  except  that  of 
the  general  public,  which  has  no  spokesman,  to  press  this  reform, 
whilst  it  is  the  particular  business  of  the  Stock  Exchange  and 
its  ofiicers  and  specially  employed  counsel  to  defeat  every  attempt 
to  bring  the  Exchange  under  legal  regulation,  the  consensus  of 
independent  opinion  in  favor  of  regulation  as  represented  in  the 
committees  of  Congress  would  hardly  seem  to  justify  the 
implication  that  there  is  no  public  sentiment  in  favor  of  this 
reform. 

3.  The  most  surprising  and,  if  I  may  say  so,  the  most  mis- 
leading of  the  arguments  urged  against  regulation,  is  to  the 
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effect  (1)  that  if  the  Exchange  were  now  incorporated  or  under 
federal  regulation  its  action  during  the  recent  crisis  arising  out 
of  the  war  in  prohibiting  its  members  from  trading  privately 
in  stocks  that  were  not  listed  on  the  Exchange,  and  with  which 
the  latter  has  no  more  concern  than  a  stranger  and  with  respect 
to  which  it  has  legitimately  no  more  power  to  control  its  members 
than  is  possessed  by  a  stranger,  would  have  been  rendered  im- 
possible; and  (2)  that  such  action  would  in  that  event  have  been 
preventable  through  injunctions  issued  by  the  courts  against  the 
exercise  of  its  unauthorized  restraint  upon  the  free  action  of  its 
members  in  matters  not  the  concern  of  the  Exchange. 

There  is  no  means  of  knowing  on  what  this  fanciful  assertion 
is  based.  It  has  no  legal  warrant  so  far  as  can  be  ascertained. 
The  fact  that  the  Exchange  has  been  able  to  enforce  this  un- 
authorized action  against  its  members  does,  however,  shed  a  flood 
of  light  upon  the  extent  of  the  unlawful  domination  of  the  Ex- 
change and  the  despotism  that  it  is  able  to  wield  over  its  members 
with  respect  to  their  dealings  in  securities  that  are  not  listed 
or  dealt  in  on  the  Exchange  and  with  which  the  latter  has  no 
concern. 

I  do  not  criticise  the  general  acquiescence  by  the  members  in  the 
action  it  has  taken,  however  arbitrary  it  may  have  been.  It  was 
an  act  of  self-preservation  and  would  probably  have  been  agreed 
to  for  that  reason  whether  the  Exchange  was  or  was  not  sub- 
ject to  regulation  by  the  authorities.  But  there  is  no  reason 
why  that  act  or  any  other  act  of  a  body  of  this  character,  ex- 
ercising public  functions,  should  not  be  subject  to  the  scrutiny 
of  the  courts  if  any  member  felt  that  his  legal  rights  had  been 
invaded,  without  subjecting  him  to  arbitrary  expulsion  for  daring 
to  invoke  the  law  of  the  land.  The  suggestion  that  this,  the 
most  important  link  in  our  financial  structure,  should  be  set  apart 
and  permitted  to  be  a  law  unto  itself,  lest  the  courts  might  other- 
wise interfere  to  review  its  action  and  redress  grievances,  is 
inadmissible  in  any  community  that  professes  to  be  governed  by 
law. 

The  Governors  of  the  Stock  Exchange  are  obsessed  with  the 
lawless  notion  that  the  great  peril  against  which  they  must  jeal- 
ously guard  their  institutions  is  the  possibility  of  reserving  to  a 
member  the  right  of  appeal  to  the  courts  from  their  judgments — 
however  unrighteous  and  despotic  they  may  be.  Unfortunately 
the  decisions  of  the  courts,  based  upon  their  present  peculiarly 
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irresponsible  form  of  organization,  have  encouraged  them  to  believe 
that  they  are  a  law  unto  themselves.  It  is  largely  because  of 
this  current  of  judicial  authority  that  the  law  requires  change. 

The  Exchange  dreads  regulation  because,  as  it  naively  admits, 
regulation  would  interfere  with  that  despotism  which  they  call 
their  "disciplinary"  powers  that  are  not  subject  to  review,  as 
they  should  be.  Why  should  not  a  member  have  the  right  to  a 
determination  by  a  court  of  whether  his  engaging  in  a  private 
transaction  for  the  purchase  or  sale  of  stock  not  listed  on  the 
Exchange  and  with  which  the  latter  has  nothing  to  do,  either 
for  his  own  account  of  for  others,  is  within  his  rights  as  a  citizen, 
without  being  summarily  expelled  for  his  temerity  in  daring  to 
appeal  to  a  court  of  justice.? 

I  am  not  discussing  the  wisdom  of  this  particular  regulation 
under  the  exceptional  circumstances  under  which  it  was  put  into 
effect,  nor  do  I  believe  that  it  would  have  been  questioned,  what- 
ever may  have  been  the  right  of  members  to  secure  a  judicial 
review.  A  rule  that  might  be  wise  and  justifiable  under  certain 
conditions  may  be  intolerable  under  others.  If  it  is  right  we 
cannot  assume  that  the  courts  will  overturn  it;  if  it  is  wrong  the 
power  should  be  lodged  somewhere  to  correct  it. 

I  am  objecting  to  the  principle  involved  in  the  arbitrary  con- 
tention that  the  Exchange  must  be  permitted  to  remain  unregu- 
lated so  that  its  acts,  however  ill-considered  or  oppressive,  shall 
toot  in  any  event  be  subject  to  judicial  review.  It  is  a  plea  for 
mob  law.    No  more  insidious  form  of  anarchy  was  ever  preached. 

We  are  finally  told  that  as  the  result  of  the  foolish,  muck- 
raking agitation  for  regulation  which  the  Exchange  has  never  tired 
of  denouncing,  there  was  enacted  in  1913  a  law  against  manipula- 
tion and  that  anyway  none  has  been  practiced  during  the  past  few 
weeks  of  stagnant  business  since  the  Exchange  reopened.  Granted, 
though  I  doubt  it.  In  the  absence  of  regulation  there  is  no  way  of 
proving  or  disproving  this  statement,  and  as  before  stated  the  law 
is  a  humbug  and  it  would  in  the  absence  of  regulation  be  a  dead 
letter  in  any  event. 

The  Exchange  has  openly  and  heatedly  defended  the  practice 
so  long  and  so  recently  that  it  does  not  seem  reasonable  that  it 
would  now  go  out  of  its  way  to  end  it,  especially  as  it  has  been  an 
important  source  of  profit  to  so  many  of  its  members,  who  do  not 
yet  consider  it  morally  wrong. 

If  this  argument  is  sound,  we  should  repeal  eJI  supervisory  and 
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visitorial  powers  over  our  banks,  trust  companies,  railroads,  life 
insurance  companies,  packing  houses,  factories,  and  other  busi- 
nesses having  a  quasi-public  relation,  for  have  we  not  stringent 
penal  laws  against  their  unlawful  doings  and  those  of  their  officers? 

Officers  of  corporations  may  then  with  impunity  steal  from  their 
banks,  packing-houses  may  be  in  a  state  of  filth  breeding  disease, 
all  health  regulations  and  safety  appliances  in  factories  may  be 
disregarded  and  every  penal  law  affecting  their  safety  defeated, 
since  there  would  be  no  way  of  ascertaining  the  extent  of  the 
violations. 

The  superintendents  of  banks  and  insurance  may  now  overhaul 
all  the  accounts  and  transactions  of  the  institutions  under  their 
charge  and  may  examine  the  officers  and  directors  of  the  corpora- 
tions under  oath  as  to  all  matters  pertaining  to  the  corporation 
and  thus  discover  violations  of  law.  The  Exchange  indignantly 
persists  that  to  subject  its  members  to  like  visitation  involves  an 
imputation  upon  their  honor  and  they  resent  it  with  as  much  heat 
as  if  there  were  no  precedent  and  no  necessity  for  action. 

In  the  absence  of  these  powers  of  visitation  and  regulation  over 
banks,  life  insurance  companies  and  other  businesses,  we  would  be  in 
the  same  predicament  as  to  them  that  the  Exchange  claims  we  now 
are  with  respect  to  it — we  might  have  ample  repressive  and  punitive 
laws  to  reach  illicit  practices,  when  discovered,  but  no  means  of  dis- 
covering them,  and  so  we  may  as  well  have  no  laws  whatever. 

Lastly,  it  is  said  that  incorporation  or  regulation  of  the  Ex- 
change would  necessarily  involve  the  right  of  the  court  to  review 
the  discipline  of  the  members,  which  must  at  all  costs  be  prevented, 
since  it  would  mean  the  granting  of  injunctions  to  stay  the  action 
of  the  Exchange  pending  review  and  this  would  be  destructive  of 
effective  control  over  the  members.  Summary  action  is  claimed 
to  be  necessary  to  enforce  discipline. 

It  by  no  means  follows  that  regulation  would  involve  undue 
interference  with  the  discipline  of  the  members.  That  would  rest 
in  the  judgment  of  the  public  body  having  the  regulation  in 
charge.  All  would  depend  on  the  form  of  the  legislation.  The 
Exchange  has  no  right  to  assume  that  anything  would  be  done 
to  interfere  with  its  efficiency.  This  is  believed  to  be  a  pretext.  Its 
real  fears  are :  (1)  that  the  limitation  upon  its  membership,  its  rig- 
idly enforced  rule  requiring  the  charging  of  uniform  commissions,  its 
at  present  unreviewable  discipline  of  members  for  action  involving 
no  moral  delinquency,  its  unwarranted  control  over  public  quotations 
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of  securities,  and  its  despotic  rule  over  the  smaller  Exchanges  would 
be  ended;  and  (2)  that  its  transactions,  involving  the  manipulation 
of  prices,  would  come  under  the  ban  of  the  law  and  be  discoverable 
and  punishable.  In  this  it  is  entirely  right.  That  and  the 
control  over  the  opening  and  closing  of  the  Exchange,  and  the 
conditions  under  which  securities  shall  be  listed  and  quotations 
spread  over  the  world,  are  among  the  principal  grounds  for 
demanding  regulation. 

The  Exchange  rightly  scents  the  danger  to  its  illicit  transactions 
and  lawless  arrogation  of  power  from  regulation,  hence  the  des- 
perate struggle  it  is  waging  against  the  inevitable. 

I  believe  it  fails,  however,  to  appreciate  the  broader  aspects  of 
this  important  public  question  and  the  eventual  gain  to  it  in 
increased  stability  and  revived  public  confidence. 

In  this  connection  I  take  the  liberty  of  repeating  the  statement 
made  by  me  before  the  United  States  Senate  Committee: 

I  am  convinced  that  the  time  will  come,  and  before  long,  after 
regulation  has  been  enforced,  when  those  who  are  now  bitterly  assail- 
ing the  champions  of  this  legislation  in  the  vain  hope  of  thereby 
diverting  the  issue  will  find  that  it  has  marked  the  dawn  of  a  new 
era  of  usefulness  and  prosperity  for  them,  and  that  the  Exchange 
will  feel  grateful  to  those  who  have  pointed  the  way. 


SPECULATION  ON  THE  STOCK  EXCHANGES  AND 
PUBLIC  REGULATION  OF  THE  EXCHANGES 


By  Heney  C.  Emeey 
Yale  University 

The  old  Farmer's  Almanac  used  to  carry  at  stated  intervals 
the  legend,  "About  this  time  expect  rain."  In  the  same  way  ^ 
our  almanac  of  industrial  legislation  might  carry  at  stated  in- 
tervals the  legend,  "About  this  time  expect  legislation  in  control 
of  speculation."  Demands  for  such  legislation  seem  to  come  at 
intervals  without  any  particular  regularity  and,  so  far  as  I  can 
see,  with  no  more  particular  reason  at  the  special  time  than  the 
reasons  for  the  predictions  in  the  Farmer's  Almanac. 

I  am  particularly  interested  in  considering  this  question  at 
the  present  time  since  the  first  article  I  ever  wrote  on  an  economic 
subject  appeared  in  the  Political  Science  Quarterly  exactly  twenty 
years  ago  and  dealt  with  the  subject  of  legislation  against  futures 
in  the  grain  market,  a  subject  which  at  that  time  was  being  very 
actively  discussed  in  Congress.  This  is  not  to  indicate  that  I  have 
anything  as  interesting  or  romantic  to  relate  in  this  brief  paper  as 
would  be  indicated  by  the  title  of  Dumas'  famous  novel.  Twenty 
Years  After.  It  may  be  of  interest,  however,  to  this  Association 
to  know  that  after  twenty  years  I  still  take  much  the  same  position 
which  I  took  at  that  time.  By  many  I  am  doubtless  considered  for 
this  reason  either  a  hopeless  "stand-patter"  or  a  mere  professional 
defender  of  the  speculative  exchanges.  As  we  grow  older,  however, 
I  think  we  realize  that  the  desire  promptly  to  alter  by  legislation 
every  economic  institution  which  does  not  seem  ideally  perfect  is 
largely  characteristic  of  young  men  on  the  one  hand  and  of  pro- 
fessional legislators  on  the  other. 

During  this  period  of  twenty  years  certain  very  important 
experiments  have  been  made  in  the  way  of  regulation  in  some  other 
countries,  notably  in  Germany.  As  is  well  known,  a  most  elab- 
orate investigation  was  made  into  the  subject  of  both  stock  and 
produce  speculation  by  the  commission  which  reported  in  1896 
and  an  act  was  passed  which  went  into  eflPect  at  the  beginning 
of  1897.  Ten  years  afterwards  this  legislation,  so  far  as  the 
Stock  Exchange  is  concerned,  was  repealed  and  in  the  report 
on  the  act  of  repeal  it  was  clearly  stated  by  the  government 
that  the  experience  of  ten  years  had  shown  that  this  well-meant 
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legislation  had  had  exactly  the  contrary  results  of  what  had 
been  intended. 

There  have  also,  I  think,  been  some  decided  changes  in  this 
country.  There  have  been  some  heated  investigations  by  Con- 
gressional committees,  there  has  been  agitation  at  Albany,  and 
there  has  been  the  well-known  investigation  of  a  much  more  un- 
impassioned  nature  by  the  Hughes  Commission,  of  which  our 
^  distinguished  fellow  member,  Horace  White,  was  chairman.  The 
striking  thing,  to  my  mind,  about  this  last  investigation  was  that 
the  commission  had  the  courage  of  its  convictions  to  face  public 
criticism  by  not  recommending  any  radical  legislation  on  the  part 
of  the  state.  In  connection  with  all  this — whether  as  a  result 
of  it  or  in  spite  of  it — ^there  has  been  also,  I  think,  a  change  of 
feeling  on  the  part  of  responsible  members  of  the  Stock  Exchange. 

As  a  very  young  man  I  used  to  enjoy  fulminating  against 
the  Stock  Exchange  at  the  same  time  that  I  defended  it.  I 
used  to  enjoy  asserting,  with  all  the  air  of  one  in  authority,  who 
could  carry  out  his  threats,  that  if  the  Stock  Exchange  did  not 
take  thought  of  itself  and  did  not  do  some  housecleaning  on  its 
own  account  it  must  expect  radical  and  harmful  regulation  on 
the  part  of  public  authorities.  I  believe  that  there  has  really 
been  a  marked  change  in  this  direction;  partly  in  the  way  of  actual 
mew  rules  adopted,  but  even  more  in  a  new  temper  on  the  part 
of  the  governing  authorities  towards  certain  practices  formerly 
tolerated.  It  will  be  said  by  many  that  this  is  simply  the  result 
of  the  authorities  of  the  Stock  Exchange  having  been  well  scared 
by  proposed  legislation.  This  may  be  so.  I  am  inclined  to  give 
them  credit,  however,  for  the  natural  growth  of  a  new  spirit 
in  the  way  of  recognizing  that  if  the  Stock  Exchange  does 
perform  a  public  function  its  affairs  can  no  longer  be  looked 
upon  as  concerning  nobody  but  themselves,  nor  an  investigation 
into  its  methods  as  in  any  way  an  impertinence.  I  think  I  speak 
with  knowledge  of  the  men  and  the  situation  when  I  say  that 
their  later  efforts  are  not  merely  the  efforts  of  criminals,  con- 
scious of  their  own  guilt,  to  defend  themselves,  but  that  they 
are  genuine  efforts  on  the  part  of  the  enlightened  and  controlling 
element  of  the  Stock  Exchange  to  justify  themselves  as  an 
economic  institution ;  to  really  understand  their  own  functions 
better;  and  even  if  necessary  to  reform  themselves  in  the  light  of 
this  better  understanding. 

If  in  saying  this  I  appear  as  advocatus  diaboU,  I  at  least  ask 
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that  no  one  will  merely  assume  this  without  an  actual  investiga- 
tion of  the  facts  to  which  I  have  referred;  and,  furthermore, 
that  he  will  not  do  so  without  divesting  his  mind  of  certain  fallacies 
regarding  the  Stock  Exchange  which  are  prevalent,  not  only  in 
many  of  the  efforts  to  regulate  stock  speculation  by  law,  but  also 
among  the  writings  of  professional  economists. 

Many  of  the  old  fallacies  with  which  I  tried  to  deal  twenty 
years  ago  still  prevail  in  the  public  mind, — fallacies  regarding 
the  way  in  which  prices  are  formed,  the  real  nature  of  supply 
and  demand,  and  the  extent  to  which  the  supply  and  demand 
are  faithfully  reflected  in  the  open  markets  of  our  organized 
exchanges.  But  there  is  no  time  to  refer  to  these,  even  if  it  were 
necessary.  For  this  particular  occasion  it  is  more  important 
to  consider  certain  other  fallacies  which  have  appeared  very 
prominently  in  recent  years.  The  one  I  have  particularly  in 
mind  is  a  very  general  fallacy  as  to  what  an  exchange  really  is. 
This  fallacy  is  to  be  found  everywhere  throughout  the  recent 
hearings  before  the  Senate  Committee  on  Banking  and  Currency 
and  also  in  such  a  work  as  the  recent  monograph  published  in 
the  Columbia  Studies  by  Mr.  A.  A.  Osborne.  May  I  be  pardoned 
again  for  making  a  personal  reference  in  this  case?  Frankly, 
I  shall  refer  more  frequently  to  Mr.  Osborne's  monograph  than 
its  intrinsic  value  really  warrants.  It  happens,  however,  that 
this  is  his  thesis  for  the  doctor's  degree;  that  it  appears  in  the 
same  series  in  which  my  own  doctor's  dissertation  appeared;  that 
it  appears  just  twenty  years  after;  and  that  it  comes  to  the  con- 
clusion that  the  theories  which  I  ventured  to  put  out  at  the 
earlier  date,  on  the  basis  of  a  general  study,  have  been  disproved 
by  a  more  intensive  study  of  the  facts.  Perhaps  I  am  a  little 
hypersensitive,  but  I  feared  the  casual  reader  might  assume,  be- 
cause of  these  new  conclusions  being  presented  in  the  same  series, 
that  either  Columbia  University  had  taken  a  radically  new  at- 
titude or  economists  in  general  had  changed  their  position.  I 
should  not  like  any  such  idea  to  be  accepted  without  vigorous 
protest  on  my  part.  It  is  not  necessary  here  to  consider  whether 
or  not  a  study  of  only  thirty-one  months  of  speculative  activity 
was  an  adequate  basis  for  the  conclusions  of  this  monograph. 
What  is  more  important  is  that  the  work  in  question  seems  to  me 
to  reflect  on  almost  every  page  exactly  the  same  fundamental 
fallacy  which  has  frequently  made  it  so  hard  for  legislators  to 
understand  what  the  problem  really  is. 
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This  fallacy  consists  in  confusing  the  great  body  of  men  and 
women  who  buy  and  sell  securities,  whether  for  investment  or  for 
speculative  purposes,  with  the  members  of  the  organized  Stock 
Exchange  of  New  York.  Sometimes,  indeed,  it  would  seem  as 
if  the  public  had  confused  this  vast  body  of  citizens  in  general,  in- 
cluding both  the  conservative  little  investor  and  the  great  plunger, 
with  so  small  a  body  as  the  governing  board  of  the  New  York 
Stock  Exchange.  It  is,  of  course,  easy  to  use  somewhat  care- 
lessly phrases  such  as  "the  function  of  the  Stock  Exchange"  when 
what  is  really  meant  is  "the  function  of  speculation."  I  probably 
have  been  guilty  of  such  careless  usage  myself.  You  can  see, 
nevertheless,  how  dangerous  such  usage  is.  When  the  economist 
says  that  "the  function  of  speculation  is  to  direct  the  course  of 
investment"  he  does  not  mean  to  say  "it  is  the  function  of  the 
Board  of  Governors  of  the  New  York  Stock  Exchange  to  direct 
the  course  of  investment."  The  two  are  fundamentally  dif- 
ferent, and  yet  they  are  constantly  being  confused  in  the  public 
mind.  When,  without  careful  analysis,  we  refer  easily  to  the 
function  of  the  Stock  Exchange,  what  we  really  mean  is  not  the 
function  of  that  body  as  an  organized  group  of  individuals  with 
certain  officials,  but  the  function  of  the  New  York  Stock  Ex- 
change as  an  open  market  where  buying  and  selling  is  carried 
on  at  the  orders  of  a  great  outside  public.  Not  to  recognize  this 
difference  distinctly  is  as  fatal  to  clear  understanding  as  it  would 
be  to  confuse  a  general  statement  regarding  "the  fimction  of 
commerce"  with  a  statement  regarding  "the  purpose  or  duties 
of  the  Chamber  of  Commerce  of  the  United  States." 

For  instance,  Mr.  Osborne  says  (on  page  13)  that  the  two 
functions  most  generally  ascribed  by  economists  to  a  large  stock 
exchange  and  preeminently  to  that  of  New  York  are :  ( 1 )  direct- 
ing the  flow  of  capital  into  investments;  (2)  "discounting"  future 
events.  His  monograph  is  a  study  of  the  question  as  to  whether 
or  not  the  New  York  Stock  Exchange  as  an  organization  has 
done  this  and  he  comes  to  the  conclusion  that  it  has  not.  But 
why  should  it  do  so?  What  he  has  given  as  the  supposed  defense 
of  the  New  York  Stock  Exchange  is  in  reality  the  defense  which 
economists  have  given  of  speculation, — that  is,  of  an  unrestrained 
body  of  speculators,  who,  it  is  true,  deal  largely  through  the  New 
York  Stock  Exchange,  but  have  nothing  whatsoever  to  do  with  its 
membership  or  its  organization. 

It  ought  not  to  be  necessary  to  define  again  in  this  place  what 
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we  mean  by  speculation.  If  so,  it  would  be  necessary  also  to 
define  what  we  mean  by  "trade"  and  "commerce."  It  will  be 
agreed,  I  suppose,  that  trade  and  commerce,  the  functions  of 
which  have  been  discussed  by  economists  for  many  years,  do  not 
perform  these  functions  with  perfection  or  complete  satisfac- 
tion. Primarily,  the  merchant  engaged  in  "trade"  is  he  who  buys 
in  one  market  and  sells  in  another,  whether  the  two  markets  be 
close  together  or  far  remote  geographically.  The  speculator, 
on  the  other  hand,  is  he  who  differentiates  himself  from  the  trader 
and  contents  himself  with  buying  and  selling  in  the  same  market 
with  an  effort  to  make  money  out  of  the  fluctuations  in  price 
in  that  single  market. 

The  true  way,  then,  of  expressing  the  argument  is  that  specu- 
lation per  se  can  be  justified  because  of  certain  effects.  By  specu- 
lation per  se  I  mean  to  mark  exactly  this  differentiation  be- 
tween the  speculator  and  the  trader.  The  effects  of  such  general 
speculation  as  generally  accepted  are  already  cited  from  Mr. 
Osbom's  monograph ;  first,  directing  the  flow  of  capital  into  in- 
vestments ;  second,  discounting  future  events.  These  two  coming 
to  much  the  same  thing,  I  should  stUl  add  a  third,  namely,  the  fact 
that  a  free  speculative  market  provides  a  class  always  ready  to 
assume  the  continuous  risks  of  changes  in  value.  In  a  certain 
passage  (p.  171)  Mr.  Osborne  seems  to  discard  this  idea, 
apparently  quoting  from  something  I  have  said.  None  the 
less  I  am  convinced  that  from  the  investor's  point  of  view  the 
chances  of  getting  rid  of  a  security  at  some  definite  price,  fixed 
by  the  speculative  market,  is  of  the  utmost  importance.  I  shall 
refer  to  this  again  later  in  connection  with  the  closing  of  the 
Stock  Exchange  in  the  last  few  months. 

You  will  see,  then,  that  what  I  am  trying  to  say  is  that  it  is 
essential  to  distinguish  between  our  defense  of  speculation  in 
general  and  our  defense  of  any  particular  institution  such  as  the 
New  York  Stock  Exchange.  The  Exchange  is  to  be  defended 
solely  as  a  convenience  for  making  most  effective  the  operation 
of  that  general  speculation  to  which  I  refer.  Of  course,  if  one 
takes  the  attitude  that  all  speculation  is  bad,  and  can  be  stopped 
and  ought  to  be  stopped,  then  it  is  easy  to  say,  not  so  much 
that  the  Exchange  should  be  regulated,  but  that  it  should  be 
abolished.  It  certainly  ought  to  be  clear  to  everybody  at  the  pres- 
ent time  that  stock  exchanges  arise  as  a  result  of  speculation  and 
the  necessity  among  brokers  of  regulating  their  mutual  relations 
and  their  relations  to  their  clients,  rather  than  that  speculation 
arises  as  a  result  of  stock  exchanges.    The  problem  of  "stock- 
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jobbing"  aroused  attention  long  before  there  were  any  such  things 
as  stock  exchanges.  One  of  the  earliest  works  of  interest  on  this 
subject  was  published  in  1719,  called  The  Anatomy  of  Ex- 
change Alley.  Exchange  Alley  was  simply  a  street  where  dealers 
in  securities  met,  and  somebody  thought  it  worth  while  to  analyze 
its  "anatomy"  before  dealing  in  securities  of  this  nature  had 
become  so  important  that  a  stock  exchange  was  formed.  I  refer 
to  this  simply  to  emphasize  the  fact  that  it  is  necessary  to  dis- 
tinguish between  a  judgment  of  speculation  in  general  and  a 
judgment  of  any  exchange,  whether  the  New  York  Stock  Exchange 
or  any  other.  We  all  know  that  besides  the  Stock  Exchange  we 
have  the  "Curb  Market."  During  the  closing  of  the  Stock  Ex- 
change and  the  Curb  Market  we  have  had  what  is  known  as 
the  "gutter  market."  It  is  quite  easy  to  exaggerate  the  im- 
portance of  any  of  these  side  issues  in  the  way  of  speculative 
markets,  but  the  fact  that  these  arise  so  readily  proves,  at  least, 
that  our  problem  regarding  stock  exchange  regulation  is  not  the 
problem  of  whether  or  not  speculation  is  desirable.  Speculation 
exists  and  will  continue  to  exist.  The  problem  is  whether  the 
Stock  Exchange  as  at  present  organized  is,  on  the  whole,  the 
most  convenient  method  of  meeting  this  necessity  of  trade. 
\  The  trouble  is,  people  who  do  not  vmderstand  about  it  ex- 
yaggerate  so  much  the  importance  of  the  Stock  Exchange, — or 
at  least  of  its  members.  After  all,  they  are  only  a  body  of 
brokers.  Some  of  them,  of  course,  do  speculate  on  the  side, 
\but  primarily  they  exist  as  a  body  of  agents  for  the  general 
public  who,  right  or  wrong,  like  to  speculate  in  securities.  They 
are  really  much  more  harmless  men  than  many  of  their  antag- 
onists suppose;  not  because  they  desire  so  much  to  be  harmless 
as  because  they  are  plain,  ordinary  agents,  carrying  out  orders 
given  to  them  by  others.  Very  likely  they  would  enjoy  doing 
the  terrible  things  which  they  are  supposed  to  do  and  which 
they  are  charged  with  doing  by  Mr.  Untermyer  and  others.  It 
would  certainly  be  a  pleasure — even  if  an  immoral  pleasure — 
to  be  quite  as  devilishly  astute  and  conscienceless  as  they  are  sup- 
posed to  be.  As  a  matter  of  fact,  they  cannot  do  these  things 
if  they  want  to.  In  fact,  they  might  well  say  to  us  in  the  words 
of  Kipling, 

We  aren't  no  thin  red  'eroes,  nor  we  aren't  no  blackguards  too, 
But  single  men  in  barricks,  most  remarkable  like  you; 
'An  if  sometimes  our  conduck  isn't  all  your  fancy  paints, 
Why,  single  men  in  barricks  don't  grow  into  plaster  saints. 
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in  a  free  market  for  spc^nrities?  And  if  this  is  the  real  question, — 
that  is,  if  we  believe  in  general  in  a  speculative  class  and  the 
advantages  of  such  a  class, — does  it  not  follow  that  the  only 
question  is  whether  or  not  the  New  York  Stock  Exchange  by  its 
organization  provides  the  best  kind  of  free  market?  Whether 
its  rules  are  such  that  they  give  you  and  me  and  thousands  of 
others  the  freest  right  to  b"y  ^^^d  seU.  according  to  our  estimates 
of  values  and  furnish  tho  best  facilities  for  the-§£ttliag^^of  jcm- 
tracis?  To  quote  Mr.  Osborne  again,  he  says,  for  instance  (on 
page  170),  speaking  of  the  New  York  Stock  Exchange  in  con- 
nection with  the  problem  of  how  far  it  has  proved  an  effective 
agency  in  the  direction  of  the  flow  of  capital,  "Certainly  in  the 
period  studied  its  efficient  performance  of  this  function,  we  con- 
cluded, was  not  in  evidence  at  all,  except  in  so  far  as  it  provided 
a  broad  market  wherein  any  investor  might  buy  or  sell  on  his 
own  initiative." 

My  only  reply  to  this  statement  is  to  ask.  What  else  in  all 
reason  can  a  stock  exchange  be  expected  to  do?  Especially  is 
such  a  reply  warranted  in  view  of  the  fact  that  somewhere  else 
the  same  author  suggests  in  a  complaining  tone  that  the  New 
York  Stock  Exchange  has  been  satisfied  merely  to  uphold  the 
highest  standard  of  honor  among  its  members. 

Now,  it  is  quite  fair  to  argue  that  speculation  does  more  harm 
than  good.  Consequently,  it  is  fair  to  argue  that,  since  an 
organized  exchange  gives  an  orderly  form  to  speculation  and, 
furthermore,  facilitates  the  making  of  speculative  contracts,  there- 
fore a  fortiori  the  exchange  is  something  to  be  suppressed.  It  is 
also  a  perfectly  fair  argument,  as  made  by  the  socialists,  that  com- 
petitive commerce  in  general  does  more  harm  than  good.  It  has 
also  been  held  by  thinkers  of  the  socialistic  school  that  banks 
in  general  and  our  whole  credit  system  do  more  harm  than  good. 
If  one  wishes  to  adopt  a  proposition  of  this  kind,  one  does  so  on 
quite  intelligible  grounds.  Only,  if  we  assume  for  the  moment 
that  "competitive  commerce"  is  on  the  whole  a  good  thing  for 
society,  we  do  not  make  the  mistake  of  attributing  its  incidental 
evils  to  existing  "chambers  of  commerce." 

So  far  I  have  simply  been  trying  to  point  out  what  seems 
a  very  simple  proposition;  namely,  that  we  must  not  confuse  the 
general  body  of  speculators  in  the  country  with  a  particular 
organization  of  brokers,  who  act  simply  as  their  agents.    If  we 
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believe  that  there  should  be  no  speculation, — ^that  is,  no  buying 
and  selling  according  to  possible  changes  in  value, — then  we 
should  strike  at  the  actual  source  of  the  evil,  provided  it  can  be 
reached  at  all.  At  least  let  us  not  confuse  a  mere  agency  with 
the  principal  parties  concerned. 

From  this  fallacy  follow  two  others.  First,  a  fallacy  which 
has  appeared  continuously  in  the  hearings  before  Congressional 
committees;  namely,  that  because  certain  people  protest  against 
particular  government  regulations  which  have  been  suggested, 
they  consequently  claim  that  the  Stock  Exchange  is  "above  all 
law."  This  was  the  kind  of  question  that  was  continuously  put 
to  me,  for  instance,  in  Washington  before  the  Senate  Committee 
to  which  I  have  referred.  Whenever  I  suggested  that  I  believed 
that  the  provisions  of  the  specific  bill  would  do  more  harm  than 
good,  promptly  some  senator  said,  "Do  you  think  these  brokers 
are  so  perfect  that  they  should  be  exempted  from  the  ordinary 
laws  of  the  country.'"'  Or  else  such  a  question  as  this:  "If  we 
can  regulate  railroads,  banks,  and  corporations,  do  you  mean  to 
say  that  there  is  something  so  sacred  about  the  Stock  Exchange 
that  we  cannot  also  regulate  its  affairs.'"'  Obviously  all  such 
questions  as  these  were  beyond  the  mark.  Just  how  far,  as  a 
matter  of  fact.  Congress  can  constitutionally  regulate  the  affairs 
of  the  Stock  Exchange  as  easily  as  the  affairs  of  railroads  is  a 
matter  for  the  constitutional  lawyer.  The  proposed  bill  itself 
showed  the  difficulties  which  the  committee  felt  in  that  they  could 
only  reach  the  Stock  Exchange  through  the  right  of  the  federal 
government  to  control  the  mails  and,  therefore,  they  proposed 
to  put  the  stock  exchanges  of  the  country  under  the  control  of 
the  Postmaster  General.  But  questions  of  this  kind  are  not  of 
importance  for  us.  Whether  Congress  has  the  constitutional 
right  or  not,  there  can  be  no  question  that  the  State  of  New 
York  has  the  right  to  pass  such  laws  as  it  sees  fit  regarding 
stock  exchanges  within  its  own  boundaries.  But  here  is  the  very 
point. 

New  York  already  has  a  great  many  laws,  all  of  which  apply 
to  the  members  of  the  New  York  Stock  Exchange  as  well  as 
anybody  else.  There  is  no  question  of  the  exchanges  or  their 
members  being  outside  the  laws.  They  are  as  much  subject  to 
the  laws  of  the  state  as  any  other  set  of  men.  An  early  writer 
warned  the  "stock-jobbers"  of  London  that  "the  King's  writ  runs 
in  Capel  Court  as  well  as  elsewhere."    Of  course  the  King's  writ 
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ran  in  Capel  Court.  It  always  has  and  always  will.  And  a 
New  York  writ  runs  in  the  supposedly  sacred  precincts  of  the 
Stock  Exchange  as  effectively  as  elsewhere.  Not  only  are  there 
important  statutes  against  fraud,  against  obtaining  money  under 
false  pretenses,  against  conspiracies  of  one  kind  and  another, 
but  there  are  also  a  number  of  specific  statutes  regarding  comers, 
"manipulation,"  and  the  like,  aimed  directly  at  the  speculative 
market.  Every  member  of  the  Stock  Exchange  is  just  as  much 
subject  to  these  statutes  as  is  his  client,  whether  the  client  be 
a  small  investor  in  a  country  town  or  a  dominating  financier  around 
the  corner. 

A  second  fallacy  which  connects  itself  with  the  one  which  seems 
to  me  most  important,  is  the  fallacy  that  it  is  the  duty  of  the 
Exchange  to  guide  investors.  Mr.  Osborne's  monograph,  for  in- 
stance, seems  to  be  full  of  this  idea.  The  same  is  true  regarding 
most  of  the  views  expressed  in  Congressional  hearings  at  Wash- 
ington. Mr.  Osborne  says  (p.  14)  :  "It  has  never  been  shown 
either  a  priori  or  inductively  that  organized  speculation  in  itself 
is  the  faculty  of  guiding  investment.  Unless  the  customs  and 
formal  rules  of  a  particular  stock  exchange  are  established  with 
this  definite  aim  in  view,  it  has  never  appeared  that  speculators 
will  find  it  to  their  individual  interest  to  direct  or  to  guide  in- 
vestment." But  where  was  there  ever  a  so-called  "defender  of  the 
stock  exchange"  who  pretended  for  a  moment  that  either  the 
speculators  or  the  brokers  found  it  to  their  individual  interests 
to  carry  out  a  function  attributed  to  them  by  the  economist.'' 
The  very  point  of  the  whole  argument  has  been  that  men  who 
are  simply  following  their  own  selfish  interests  with  the  idea  of 
getting  the  most  they  can  out  of  fluctuations  in  the  market 
of  necessity  perform  a  certain  service  to  the  public,  in  the  way 
of  indicating  values  which  it  was  well  for  the  public  to  know. 
Mr.  Osborne  returns  to  this  theme  again  and  again.  He  insists 
that  the  New  York  Stock  Exchange  has  not  really  assisted  in 
directing  the  "flow  of  capital  into  investment"  because  they  took 
no  interest  in  this  and  were  always  so  inert  regarding  investment 
orders.  I  know  of  no  economist  of  standing  who  ever  ventured 
to  hold  that  either  individual  brokers  on  the  Exchange  or  the 
governing  board  of  the  Exchange  should  attempt  consciously  to 
direct  investment  in  any  such  way. 

These  conceptions  all  seem  to  me  to  be  based  upon  fallacies. 
Once  more  to  quote  Mr.  Osborne.    He  says  (p.  150)  :  "The 
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authorities  of  the  Stock  Exchange  did  not  exert  the  despotic 
power  which  they  have  over  the  activities  of  the  individual  mem- 
bers, in  seeking  to  adjust  the  volume  of  speculative  operations 
to  the  strength  of  the  effective  investors'  demand." 

Now,  over  whom  do  the  "authorities  of  the  Stock  Exchange" 
venture  to  assert  this  "despotic  power"?  Doubtless  they  have 
a  despotic  power  in  a  certain  sense  over  their  own  members  which, 
given  a  good  Board  of  Governors,  is  one  strong  argument  against 
incorporation.  But  do  they  exert  this  despotic  power  over  us? 
Cannot  you  and  I  deal  on  the  Stock  Exchange  as  we  see  fit.'*  Is 
it  not  obvious  that  these  brokers  are,  after  all,  merely  our  agents ; 
that  their  powers  are  very  much  limited;  that,  say  what  one 
may  about  "insiders"  and  "manipulation,"  it  is  the  public  which 
makes  prices.''  It  is  you  and  I  who  determine  in  the  end  what 
we  think  the  value  of  any  security  to  be;  and  who  by  our  pur- 
chases and  sales  establish  the  price  for  that  security  which  is  regis- 
tered on  the  Stock  Exchange. 

Once  more  our  author  refers  to  what  he  calls  the  fallacy  of 
supposing  that  prices  on  the  Stock  Exchange  are  a  barometer 
of  future  events.  I  do  not  propose  here  to  make  any  quarrel 
on  the  question  as  to  whether  or  not  stock  exchange  prices  really 
represent  a  correct  and  sensible  guess  as  to  what  is  going  to 
happen  in  the  future.  The  main  point  is  that  prices,  whether 
proved  right  or  wrong  in  the  future,  do  represent  with  absolute 
exactness  what  we  all  think  now. 

As  a  substitute  for  the  figure  of  the  barometer,  I  suggest  the  fig- 
ure of  the  weather  vane  as  showing  what  prices  on  the  Stock  Ex- 
change mean.  It  is  obvious  that  we  can  easily  be  misled  by  looking 
at  a  weather  vane.  There  is  no  certainty  that  the  wind  will  blow 
indefinitely  in  that  direction.  We  cannot  plan  either  all  of  our 
planting  of  crops  or  all  of  our  picnics  in  relation  to  the  indication 
of  the  moment.  The  vane  may  change  at  any  time.  But  the  vane 
does  show  how  the  wind  is  blowing  at  a  specific  instant.  It  seems  to 
me  that  the  fallacy  of  many  people  who  wish  to  change  methods 
that  provide  for  the  smooth  working  of  a  free  and  open 
market  for  securities  is  the  fallacy  of  one  who  thinks  he  can 
change  the  wind  by  interfering  with  the  weather  vane.  He  sees 
the  vane  pointing  in  a  certain  direction  which  is  disappointing 
to  him  because  of  plans  which  he  has  made.  He  thinks  that  he 
can  make  the  wind  blow  in  a  direction  which  is  more  suitable 
to  his  plans,  not  by  changing  the  wind,  but  by  changing  some- 
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how  the  weather  vane,  and  therefore  he  proposes  to  turn  it  in  a 
way  he  likes  and  then  put  sand  in  it  to  prevent  its  veering  with 
changes  in  the  atmosphere, 

I  consider  this  figure  to  be  entirely  justified,  especially  in 
view  of  the  idea  which  has  been  broached  that  the  Stock  Ex- 
change has  not  performed  its  function  because  the  "volume  of 
speculation"  and  the  "investment  demand"  do  not  necessarily 
go  hand  in  hand.  There  have  been  periods  when  the  amount 
of  speculation  has  entirely  outrun  a  genuine  investment  demand. 
But  what  does  this  mean?  It  means  nothing  more  than  that  you 
and  I — in  other  words,  the  public  at  large — are  sometimes  more 
in  a  speculative  mood  and  at  other  times  more  in  an  investment 
mood.  I  cannot  see  the  slightest  reason  why  the  two  should  go 
together.  Here  I  might  use  the  figure  of  the  rain-gauge  to 
illustrate  the  degree  of  speculative  temperament  in  the  public  as 
shown  by  exchange  transactions.  Sometimes  there  is  more  rain 
than  is  good  for  the  crops ;  sometimes  there  is  less ;  sometimes  the 
rainfall  seems  to  be  exactly  what  is  needed.  So  is  the  relation 
between  speculation  and  investment.  Sometimes  the  public  is  in  a 
speculative  mood,  sometimes  it  is  more  in  an  investing  mood.  To 
blame  a  body  of  agents  who  are  simply  carrying  out  transactions 
for  the  public  because  there  is  not  a  nice  adjustment  between 
speculation  and  investment  seems  to  me  as  absurd  as  to  blame  a 
rain-gauge  because  it  does  not  always  show  just  the  amount  of  rain 
which  wUl  be  most  desirable  for  the  crops. 

Now,  it  has  been  suggested  by  such  an  astute  veteran  as  Mr. 
Untermyer  that  there  ought  to  be  some  right  to  examine  the 
books  of  brokers  in  order  to  see  how  far  manipulation  is  going 
on.  On  the  other  hand,  it  has  been  suggested  by  such  a  dis- 
interested young  scientist  as  Mr.  Osborne  that  it  would  be  very 
desirable  if  brokers  were  forced  to  make  reports  to  the  govern- 
ing body  of  the  Exchange  as  to  the  relative  extent  of  investment 
and  speculative  orders.  There  are  two  things  to  be  said  regarding 
suggestions  of  this  kind. 

In  the  first  place  it  ought  to  be  recognized  that  half  the  time 
the  broker  does  not  know  which  orders  are  speculative  and  which 
are  for  investment  purposes.  Not  only  that,  the  purchaser  him- 
self may  suddenly  shift  his  ground;  that  is,  what  he  bought 
today  for  speculative  purposes,  intending  to  sell  out  promptly, 
he  may  decide  to  hold  as  a  wise  investment.  Per  contra,  he  may 
with  the  best  motives  in  the  world  make  an  investment  today 
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and  change  his  mind  tomorrow  morning,  in  which  case  his  trans- 
action would  appear  on  the  books  on  the  face  of  it  as  a  speculative 
transaction.  The  impossibility  of  the  broker  determining  in  any 
way  that  would  do  any  good  to  the  public  how  far  his  orders 
are  speculative  and  how  far  they  are  for  conservative  investment 
could  be  illustrated  at  great  length.  But  it  is  not  necessary  to 
carry  this  out  further  here  because,  even  if  the  broker  or  the 
investigator  could  always  tell  accurately  whether  a  given  order  was 
for  speculative  or  investment  purposes,  it  is  thoroughly  undesirable 
that  the  Stock  Exchange,  through  its  governing  board  or  through 
any  particular  committee,  should  attempt  to  publish  for  the 
benefit  of  the  public  anything  which  seems  to  indicate  which 
stocks  are  best  and  how  prices  are  likely  to  move. 

It  has  been  suggested  that  a  government  commission  should 
be  appointed  to  pass  upon  securities  and  to  make  reports  of  this 
kind.  Such  a  proposition  is  very  dangerous.  One  thing  is 
certain, — that  the  investor  must  make  up  his  mind  for  himself. 
The  function  of  the  investor  is  of  the  utmost  importance.  In 
one  sense  he  is  performing  a  solemn  duty  in  picking  out  that 
stock  which  he  sincerely  believes  will  give  him  the  best  return 
with  a  given  degree  of  security,  because  he  is  thereby  directing 
capital  into  its  most  profitable  uses.  In  doing  this,  however, 
he  is  assisted  in  large  measure  by  the  existence  of  a  free  and 
continuous  market  in  which  both  investors  and  speculators  take 
part.  If  the  speculative  element  were  removed  the  market  would, 
however,  not  be  continuous,  since  the  buying  and  selling  for  in- 
vestment purposes  alone  is  likely  to  be  sporadic.  Values  in  the 
long  run,  then,  and  therefore  the  social  use  of  capital,  are  de- 
termined both  by  those  who  wish  to  make  a  speculative  turn  out 
of  price  fluctuations  and  by  the  great  mass  of  selfish,  but  shrewd 
and  conscientious  investors,  who  are  trying  to  do  the  best  with 

what  they  have.      To  SUbstit"^^'^  pitViPT  iny  ^'mrr.rr.mQnt   qgonnj  pjr 

any  action  by  the  organized  Stock  Exchange  in  th'^  •araj—af  gf- 
ternptiTifr  to  solve  this  problem  for  the  individual  in  such  a  way 
that  he  will  feel  thatjie  can  waive  his  own  judgment  in  the  face 
of^hat  has  beentold.  him,  is  a  proposition  of  the  utmost  danger. 

It  has  never  been  maintained  by  a  serious  student  of  the  ques- 
tion that  the  "discounting  of  the  future"  with  which  speculation 
has  been  credited  is  in  any  way  perfect.  No  one  has  ever 
supposed  that  serious  mistakes  must  not  inevitably  occur.  Who 
could  have  foretold,  for  instance,  years  ago  what  would  happen 
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either  to  the  policy  of  the  New  York,  New  Haven,  and  Hartford 
Railroad  or  to  the  price  of  its  stock?  All  I  insist  on  is  that 
it  is  far  safer  to  leave  problems  of  this  kind  to  the  study  and 
foresight  of  the  individual  investor  or  speculator  than  to  turn 
them  over  eitJier  to  the  governing  board  of  the  Stock  Exchange 
or  to  any  agency  of  the  federal  or  state  governments. 

Space  does  not  permit  taking  up  in  detail  many  of  the  sug- 
gestions which  have  been  made  for  government  control.  A  popu- 
lar defense  in  Washington  of  the  bill  proposed  about  a  year  ago 
was  that  injury  to  investors  could  be  prevented  by  making 
sure  that  new  issues  of  securities  represented  actual  values  for 
investment  purposes.  As  a  number  of  senators  expressed  it,  it 
was  merely  the  application  of  the  pure  food  law  to  securities. 
The  phrase  sounds  good  and  it  may  be  desirable,  either  by  federal 
or  state  legislation,  to  do  something  in  the  way  of  making  more 
stringent  the  conditions  under  which  new  companies  are  or- 
ganized and  their  securities  offered  to  the  public.  For  instance, 
it  has  been  suggested  by  some  that  the  English  Companies  Act 
ought  to  be  adopted  universally  in  this  country.  The  point, 
however,  is  that  the  English  Companies  Act  is  an  act  which 
applies  to  all  issues,  whether  they  are  made  through  the  stock 
exchange  or  not.  The  fallacy  of  the  proposed  bill  was  that  it 
aimed  to  force  certain  rigid  requirements  regarding  new  issues 
upon  the  Stock  Exchange  through  the  control  of  the  Postmaster 
General  without  in  any  way  touching  the  vast  number  of  out- 
side securities.  It  would  not  reach  in  any  way  securities  not 
listed  on  the  Exchange  and  its  effect  would  probably  be  just 
the  reverse  of  that  intended.  There  are  many  kinds  of  company 
shares  being  sold  to  the  public  today  which  never  could  get 
listed  on  the  New  York  Stock  Exchange  under  its  present  rules. 
Sometimes  I  think  this  is  a  bad  arrangement.  There  is  no  place 
where  a  fraudulent  issue  will  be  so  quickly  detected  as  on  the 
Exchange  itself.  But  it  is  entirely  proper  for  the  authorities 
of  the  Exchange  to  make  as  stringent  rules  as  they  like  regard- 
ing the  requirements  in  the  matter  of  company  prospectuses. 
For  the  government,  however,  to  attempt  to  discriminate  between 
listed  securities  and  others  is  likely  to  have  just  the  opposite 
effect  from  that  intended ;  namely,  it  would  work  in  the  direction 
of  keeping  some  issues  from  the  Exchange  list  which  ought  to 
be  there  for  the  double  purpose  of  exposing  them  if  they  are 
illusory  or  fraudulent  or  affording  them  a  free  market  if  they  offer 
proper  opportunities  for  investment. 
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In  all  this  you  may  say  that  I  am  talking  of  ideal  conditions 
and  disregard  the  "manipulations"  which  are  rife  on  the  Ex- 
change. Again,  much  of  interest  could  be  said  regarding  either 
the  general  subject  of  manipulation  or  such  specific  instances 
as  have  been  popularly  supposed  to  illustrate  this  evil  in  the 
discussions  of  the  last  year  or  two.  I  cannot  go  into  these. 
I  can  only  reassert  my  conviction  that,  although  both  the  out- 
side public  and  the  inside  speculators  frequently  make  serious 
mistakes  in  the  case  of  certain  issues,  involving  not  only  an  in- 
dividual but  a  social  loss,  the  extent  to  which  "rigging"  or 
"manipulation"  of  the  market  in  any  destructive  way  is  pos- 
sible has  been  very  greatly  exaggerated.  Furthermore,  such  cases 
can  generally  be  met  by  the  ordinary  law  governing  buyers 
and  sellers  and  agents  in  all  markets.  The  problem  cannot  be 
understood,  even  in  its  most  elementary  form,  unless  it  is  recog- 
nized that  it  is  not  possible  to  distinguish  with  certainty  between 
what  are  called  legitimate  and  illegitimate  transactions  by  the 
mere  form  of  the  contract.  Consequently  there  is  no  way  for  the 
government,  through  a  determination  of  what  contracts  are 
allowable  and  what  contracts  are  not  allowable,  to  prevent  the 
occasional  unfortunate  occurrences  that  probably  must  always 
happen,  without  seriously  interfering  with  the  great  volume  of 
transactions  which  are  not  only  legitimate  but  necessary. 

If  this  attitude  toward  the  problem  of  manipulation  seems  to 
you  altogether  too  disregardful  of  prevailing  evils,  I  can  only  say 
that  I  find  myself  in  accord  with  such  men  as  Sir  Robert  Giflfen  in 
England  and  our  own  revered  Horace  White.  Their  intimate 
and  long  experience  with  actual  conditions  and  their  sane  appre- 
ciation of  what  things  are  possible  and  what  things  are  not 
possible  should  carry  far  more  weight  with  a  body  of  economists 
than  the  excited  denunciations  of  men  who  have  been  themselves 
"squeezed"  in  some  particular  deal  or  horrified  by  the  recital  of 
some  unsubstantiated  story. 

I  have  spoken  at  such  length  already  that  I  can  only  very 
briefly  refer  to  what  I  had  intended  to  make  a  substantial  part 
of  my  paper.  We  have  just  gone  through  an  extraordinary 
period  in  financial  history,  when  the  stock  exchanges  of  the  world 
have  for  the  first  time  been  closed  for  more  than  three  months. 
It  is  a  period  well  worth  studying  in  connection  with  the  theories 
which  have  formerly  been  advanced  regarding  the  importance 
of  such  institutions.  There  are  those  here  who  can  discuss  this 
matter  with  more  intimate  experience  than  I. 
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The  question  may  well  be  asked :  if  we  got  along  without  the 
Stock  Exchange  for  more  than  three  months,  why  cannot  we 
get  along  without  it  indefinitely?  If  the  Stock  Exchange  did  not 
dare  to  have  prices  registered  on  its  floor  under  free  competition 
during  this  period,  why  is  it  desirable  that  they  should  be  so 
registered  at  any  time?  The  authorities,  of  course,  had  a  choice 
of  evils.  If  they  closed  the  Exchange  the  chances  were  that  there 
would  be  great  uncertainty  regarding  the  value  of  all  the  proper- 
ties which  had  been  dealt  in.  On  the  other  hand,  a  crisis  had 
here  arisen.  With  the  emergency  which  had  come  about  in 
Europe,  the  dumping  of  foreign  holdings  of  American  securities 
suddenly  and  recklessly  into  our  market  might  have  led  to  estab- 
lishing temporary  prices,  due  merely  to  these  emergency  con- 
ditions, which  would  have  made  it  impossible  for  any  of  our 
great  investment  companies,  such  as  savings  banks  and  insurance 
companies,  to  know  anything  about  the  ultimate  value  of  their 
assets. 

It  has  even  been  hinted  that,  regardless  of  the  war,  it  would 
have  been  a  good  thing  to  close  the  Exchange  for  a  while.  That 
might  possibly  be  true  without  in  any  way  interfering  with  the 
validity  of  the  argument.  When  a  man  gets  overwrought  and 
in  an  abnormal  condition,  from  too  much  work  or  too  much 
excitement  or  any  other  cause,  it  may  be  the  best  thing  for  him 
to  suspend  all  of  his  ordinary  economic  functions  and  go  to  bed 
for  a  few  days.  The  more  serious  his  condition  the  longer  must 
be  his  period  of  quiescence,  but  it  does  not  follow  from  this  that 
he  can  say  that  because  he  got  along  very  well  in  bed  for  a  week 
he  might  as  well  stay  there  forever.  His  ordinary  activities  and 
duties  in  the  community  may  be  temporarily  suspended,  but  ob- 
viously this  does  not  mean  that  they  are  of  no  importance  in 
themselves. 

The  closing  of  the  Exchange  seems  to  me,  then,  to  have  proved 
beyond  all  question  the  importance  of  the  open  market.  Every- 
body in  this  room  who  owns  any  shares  of  stock  must  have 
recognized  that  importance.  The  investor  simply  has  not  known 
the  value  of  his  property.  Among  us  we  could  probably  make  up 
hundreds  of  cases  illustrative  of  this.  I  know  of  one  case  where 
a  conservative  business  man  had  to  meet  certain  obligations 
within  a  given  time.  His  bank  could  not  carry  him  because  the 
bank  itself  did  not  know  the  value  of  his  collateral.  Rather  than 
beg  for  extension,  he  decided  to  clean  his  slate  completely  by 
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simply  selling  out  certain  securities  which  he  held  for  investment 
purposes.  He  did  this  at  forced  sale  and  the  very  next  day  the 
purchaser  sold  these  securities  in  New  York  at  a  nine  point  advance. 
This  was  a  situation  which,  of  course,  would  have  been  impossible 
had  the  open  market  been  in  existence.  In  the  same  way  all  the 
auction  houses  for  securities  had  to  go  out  of  business.  With 
no  standard  to  measure  by,  auction  sales  of  securities  would  be 
simply  the  wildest  gamble. 

The  injurious  effect,  however,  went  far  beyond  the  holders  of 
securities  listed  on  the  Exchange.  Not  only  was  it  impossible 
for  bankers  to  tell  what  was  the  value  of  collateral  which  the 
borrower  wished  to  put  up,  but  they  were  in  complete  uncertainty 
as  to  the  value  of  many  of  their  own  securities  which  they  hold 
almost  in  the  form  of  a  second  reserve,  since  these  securities  in 
normal  conditions  are  immediately  saleable  and  constitute  the 
most  liquid  form  of  asset.  So  also  the  value  of  all  kinds  of  out- 
side property,  not  only  securities  but  actual  tangible  properties, 
such  as  factories  and  the  like,  became  far  less  certain  than 
formerly.  The  whole  experience  was  a  striking  illustration  of 
the  way  in  which  all  business  interests  are  inextricably  tied  up 
together.  The  value  of  all  properties  is  affected  by  the  ease 
or  difficulty  with  which  credit  can  be  secured  and  by  the  ease  or 
difficulty  of  free  investment  of  capital.  These  do  not  depend 
wholly  upon  the  existence  of  an  open,  continuous  market  for 
securities,  but  depend  largely  upon  such  a  market.  The  closing 
of  the  Stock  Exchange  was  not  solely  responsible  for  stagnation 
in  the  matter  of  new  investment  and  the  normal  development  of 
new  properties,  but  it  has  been  a  very  great  factor,  if  not  the  chief 
factor,  in  maintaining  the  continuance  of  such  conditions. 

My  final  conclusions,  then,  are  as  follows : 

First,  the  events  resulting  from  the  recent  closing  of  the  ex- 
changes of  the  world  have  justified  more  than  ever  the  general 
economic  theory  as  to  the  importance  of  an  open  speculative 
market  for  securities. 

Second,  past  experience  has  quite  generally  proved  the  in- 
jurious effect  of  specific  government  interference  with  the  rules 
of  the  Exchange.  I  have  already  referred  briefly  to  Germany, 
but  I  have  written  and  spoken  so  fully  upon  the  results  of  this  ex- 
periment that  I  will  not  attempt  to  elaborate  this  point  here. 

Third,  most  of  the  present  recommendations  for  government 
regulation  are  based  on  fallacies  regarding  the  real  nature  of 
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the  Exchange ;  that  is,  the  function  of  the  Exchange  authorities ; 
or  upon  a  fallacy  regarding  the  relation  between  speculation  and 
investment. 

Fourth,  where  the  outsider  cannot  tell  when  a  regulation  may 
wreck  the  legitimate,  easy  working  of  this  delicate  machinery, 
the  insider  can  tell.  The  authorities  of  the  New  York  Stock 
Exchange  have  made  genuine  efforts  to  bring  about  improvement. 
It  is  thoroughly  desirable  that  they  should  recognize  that  the 
eye  of  the  public  is  upon  them.  Possibly  all  this  agitation  has 
had  a  good  effect  in  this  direction.  If  it  be  true  that  in  the 
past  they  preferred  to  live  in  the  dark  and  resented  any  con- 
sideration of  their  affairs,  I  do  not  believe  this  is  now  the  case. 

For  instance,  I  imagine  that  they  would  not  oppose  a  propo- 
sition that  a  government  representative,  appointed  by  the  Secre- 
tary of  the  Treasury  or  by  the  Federal  Reserve  Board,  should 
become  a  member  of  their  governing  body.  If  they  did  so  they 
would  be  very  foolish.  Personally,  I  should  expect  no  particular 
change  from  such  action  except,  perhaps,  a  greater  public  con- 
fidence. That  experiment  was  tried  in  Germany,  but  had  no 
particular  effect.  As  a  matter  of  fact,  they  are  already  in 
close  touch  with  the  best  bank  leaders  and  the  government  au- 
thorities regarding  the  proper  policy  for  the  Exchange  at  given 
times.  It  is  well  to  watch  them,  sometimes  to  demand  explana- 
tions or  make  protests.  But  they  should  be  watched,  not  as  the 
policeman  with  his  club  watches  a  furtive  suspect  slinking  up 
a  dark  alley,  but  rather  as  any  employer  watches  the  way  in 
which  an  honorable  and  skilled  mechanic  handles  the  delicate 
machinery  upon  the  efficiency  of  which  the  success  of  the  business 
depends. 


SPECULATION  ON  THE  STOCK  EXCHANGES- 
DISCUSSION 

AxiBERT  W.  Atwood  :  I  wish  to  confine  my  remarks  to  two 
points,  the  first  made  by  Mr.  Untermyer,  and  the  second  by  Pro- 
fessor Emery. 

It  is  the  contention  of  Mr.  Untermyer  that  a  large  part  of  the 
transactions  on  the  Stock  Exchange  are  what  he  terms  "manipu- 
lation." Now  we  all  have  more  or  less  of  an  idea  what  this  word 
means,  but  I  have  never  seen  it  carefully  defined,  and  it  is  hard  to 
find  two  people  who  agree  as  to  what  it  means.  However,  the 
first  speaker  illustrated  what  he  meant  mainly  by  one  instance, 
namely,  the  activity  in  Reading  stock  in  one  year.  It  appears  that 
the  entire  capital  stock  of  the  Reading  Company  was  turned  over 
more  than  forty  times  in  one  year. 

Now  there  may  be  manipulation  on  the  Stock  Exchange,  but  it 
is  only  fair  to  observe  that  the  great  fundamental  changes  in 
prices  on  the  Exchange  appear  to  bear  little  if  any  relation  to 
manipulation,  or  to  any  artificial  influence.  These  changes,  in 
recent  years  at  least,  and  going  back  for  a  number  of  yeai^,  have 
been  due  to  the  changes  in  the  value  of  the  properties  the  stocks 
represented.  It  is  rriaintained  by  numerous  economists  that  specu- 
lation arises  from  changes  in  the  value  of  property,  and  certainly 
there  is  ample  evidence  that  the  great  price  movements,  which 
after  all  are  perhaps  the  best  test  of  what  is  going  on,  have  been 
due  to  the  rise  or  fall  in  the  value  of  certain  corporations. 

The  long  decline  in  New  Haven  stock  was  clearly  not  due  to 
stock  market  manipulation.  It  may  have  been  due  to  manipula- 
tion of  the  property  by  so-called  "insiders,"  or  it  may  not;  that 
is  not  the  question  for  us  to  settle.  But  certainly  it  is  admitted 
that  confidence  in  the  property  was  for  a  time  at  a  low  ebb,  and 
that  is  the  reason  the  price  of  the  stock  declined.  Exactly  the 
same  is  true,  even  in  a  greater  degree,  of  Rock  Island,  Missouri 
Pacific,  and  St.  Louis  &  San  Francisco,  and  to  a  less  degree  of 
Baltimore  &  Ohio,  where  the  gradually  realized  fact  that  a  bad 
investment  had  been  made  in  the  Cincinnati,  Hamilton  &  Dayton 
property,  together  with  the  enormous  distribution  of  Baltimore  & 
Ohio  stock  by  the  Union  Pacific,  has  forced  the  price  down.  On 
the  other  hand  the  tremendous  speculation  in  such  stocks  as  Le- 
high Valley,  Union  Pacific,  and  Reading  were  largely  due  to 
knowledge,  later  transmuted  into  extra  dividends,  of  the  riches 


Speculation  on  the  Stock  Exchanges — Discussion  87 


of  these  companies.  Mr.  Untermyer  has  made  much  of  Reading, 
but  why  should  not  the  stock  have  been  active  when  everyone  with 
any  familiarity  with  such  matters  knew  perfectly  well  that  some 
day  the  company  would  probably  distribute  a  great  extra  dividend 
in  the  form  of  its  coal  lands  (it  owns  40  per  cent  of  the  country's 
anthracite  coal)  either  voluntarily  or  because  forced  by  the  gov- 
ernment.'* Indeed  I  imagine  that  the  very  year  in  which  Reading's 
stock  was  dealt  in  forty  times  over  was  just  before  the  regular 
cash  dividend  was  largely  increased.  Why  should  there  not  be 
active  speculation  in  a  stock  of  this  character.''  Certainly  if 
speculation  was  ever  warranted,  it  was  in  this  case ;  and  the  same 
remark  applies  to  Lehigh  Valley  and  Union  Pacific,  in  both  of 
which  the  big  burst  of  speculation  took  place  shortly  before  big 
extra  dividends  were  paid. 

It  is  largely  in  these  stocks  that  the  great,  fundamental  price 
changes  have  occurred,  and  I  submit  that  heavy  speculation  was 
warranted  by  facts.  During  the  last  year  or  two  I  have  answered 
for  various  periodicals  perhaps  a  thousand  letters  from  investors. 
And  I  can  assert  that  speculation  on  the  Stock  Exchange  seems 
small  to  me  as  compared  with  that  in  other  fields.  There  is  con- 
stantly an  enormous  volume  of  speculation,  which  is  what  Mr. 
Untermyer  appears  largely  to  mean  by  "manipulation,"  in  Stand- 
ard Oil  stocks,  motion  picture  stocks,  real  estate,  stocks  of  com- 
panies based  on  new  inventions,  and  stocks  of  new  insurance  com- 
panies, all  of  which  are  not  on  the  Exchange. 

My  second  point  has  to  do  with  Professor  Emery's  contention 
that  the  authorities  of  the  Stock  Exchange,  or  the  government 
officials,  should  not  direct  the  flow  of  investment.  I  agree  with 
Professor  Emery  that  it  is  not  the  function  of  the  Exchange  to 
direct  the  flow  of  investment,  but  it  might  well  be  a  sound  business 
policy  for  the  Stock  Exchange  to  attempt  to  make  of  itself  more 
of  an  investment  market. 

It  will  be  found  upon  examination  that  the  Stock  Exchange's 
service  to  the  country  has  been  largely  to  help  in  the  development 
of  great  industries.  I  do  not  mean  by  this  trusts,  and  can  name 
ten  trusts  which  have  not  had  their  securities  listed  on  the  Ex- 
change. But  it  can  easily  be  shown  that  chiefly  large-scale  enter- 
prises have  flourished  on  the  Stock  Exchange.  Now  cannot  the 
Exchange  be  made  a  more  complete  mirror  of  values?  Much  of 
the  investment  bond  business  has  drifted  away  from  the  Exchange, 
and  relatively  few  of  the  newer  public  utility  bonds,  into  which 
investment  funds  now  largely  flow,  are  listed. 
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Promoters  of  these  new  public  utility  holding  companies  say 
they  do  not  care  to  have  their  securities  listed  to  become  specu- 
lative footballs.  This  is  disingenuous.  The  Stock  Exchange  says 
that  most  of  the  newer  and  smaller  enterprises  are  not  good 
enough,  not  seasoned  enough,  to  be  listed.  But  can  not  a  happy 
medium  be  found.''  The  London  Exchange  has  9000  securities 
listed  and  the  New  York  Exchange  has  only  1500. 

It  is  wholly  incorrect  to  say  that  Stock  Exchange  members  do 
not  want  investment  business.  They  well  know  that  exclusively 
speculative  houses  are  pretty  sure  to  go  to  the  wall  sooner  or 
later.  But  here  is  the  rub;  the  big  commissions  come  on  specu- 
lative business.  Firms  cannot  make  expenses  by  selling  single 
shares  of  stock  at  12%  cents  a  share,  the  regular  commission. 
Now  the  bulk  of  the  investment  business  has  gone  off  the  Exchange, 
to  outside  bond  dealers  who  instead  of  charging  %  of  1  per  cent 
commission,  as  brokers  are  compelled  to  do,  charge  anywhere  from 
2  to  5  per  cent.  Indeed  a  dealer  cannot  assume  moral  responsi- 
bility for  bonds  and  investigate  them  without  charging  far  more 
than  %  of  1  per  cent. 

Now  the  Stock  Exchange  naturally  does  not  want  to  increase 
commissions  and  reduce  business,  and  to  charge  more  for  invest- 
ment securities  than  for  speculative  ones  would  be  utterly  lacking 
in  feasibility.  Besides  the  Stock  Exchange  regards  its  members 
as  agents  merely;  it  does  not  seem  practical  to  have  them  assume 
a  considerable  measure  of  moral  responsibility  for  the  securities 
sold  to  clients,  as  is  the  case  outside  with  so-called  investment 
bankers.  Certainly  Stock  Exchange  brokers  cannot  give  extensive 
advice  and  back  up  securities  at  12^/2  cents  a  share,  and  if  they 
charge  more  it  will  destroy  the  big,  free  market. 

The  problem  is  a  difficult  one  and  I  am  not  competent  to  solve 
it.  I  merely  wish  to  suggest  it.  Perhaps  the  Stock  Exchange 
brokers  can  discover  better  merchandising  methods.  They  should 
be  permitted  wider  latitude  in  advertising.  They  should  adopt  a 
publicity  campaign  to  call  attention  to  desirable  listed  securities. 

W.  E.  Lagerquist:  A  study  of  the  various  periods  of  agitation 
for  stock  exchange  reform  will  soon  convince  one  that  these  de- 
mands for  reform  and  regulation  have,  too  often,  been  wide  of 
their  mark.  The  whole  difficulty,  as  Professor  Emery  points  out, 
is  the  confusion  as  to  the  real  function  of  the  Stock  Exchange. 
It  is  a  confusion  of  the  functions  of  the  Stock  Exchange,  which  is 
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only  a  market,  with  speculation,  and  I  would  go  farther  than  Pro- 
fessor Emery  and  say  with  the  corporation  also.  While  everyone 
will  acknowledge  that  certain  evils  have  existed  in  the  Stock  Ex- 
change, the  beneficial  results  that  the  public  is  seeking  and  may 
have  the  just  right  to  demand  cannot  be  accomplished  by  regu- 
lating the  market,  but  by  regulating  the  corporation  whose  securi- 
ties make  the  market. 

As  my  time  is  limited  to  ten  minutes,  I  wish  to  confine  myself  to 
this  one  latter  point.  While  I  am  aware  that  members  of  this 
Association  are  perfectly  familiar  with  all  that  I  have  to  say,  I 
am  also  aware  that  regulation  must  fall  of  its  own  weight  if  we 
disregard  fundamental  principles. 

According  to  the  elementary  concept,  if  the  market  is  free,  the 
market  price  depends  upon  the  estimated  value  of  the  goods  back 
of  the  security.  Further,  we  know  that  the  more  accurate  this 
knowledge  is  and  the  more  widely  it  is  disseminated,  the  narrower 
will  be  the  range  in  the  price  of  that  security.  If  this  elementary 
statement  is  true  it  can  lead  to  only  one  conclusion,  namely,  that 
the  dangers  suggested  by  Mr.  Untermyer  in  his  brief  for  the  Pujo 
Committee  do  not  exist  in  the  Stock  Exchange  or  in  speculation, 
but  in  public  ignorance  of  the  financial  status  of  the  corporation. 

It  has  been  this  ignorance  of  property  values  that  has  often 
made  it  possible  for  a  small  element  among  the  professional  specu- 
lators to  force  a  price  upward  and  bring  about  an  unreasoning 
speculative  activity  which  results  in  reinforcing  their  efforts.  While 
actual  fluctuating  values  of  property,  for  illustration,  did  have  a 
small  bearing  in  the  recent  oil  and  rubber  booms  of  England,  a 
proper  perspective  has  shown  that  the  public  was  utterly  oblivious 
of  the  necessity  of  actual  property  back  of  their  securities.  Or 
they  accepted  the  word  of  a  fakir  without  proof,  consequently  a 
"public  speculative  mad"  brought  on  an  overinflated  and  erratic 
market.  Eliminate  these  possibilities  and  you  reduce  to  the  lowest 
possible  minimum  the  kind  of  speculation  that  both  the  opponents 
and  defenders  of  the  Stock  Exchange  now  repudiate.  If  an  agent's 
clientele  had  a  fairly  accurate  knowledge  of  the  source  of  the 
knowledge  of  corporate  values,  there  would  be  no  basis  upon 
which  the  agents  could  manipulate  securities. 

Grant  that  the  indirect  or  direct  regulation  of  the  Stock  Ex- 
change by  the  federal  government  was  constitutionally  possible 
under  the  biU  last  proposed  in  Congress,  what  would  be  the  result.'' 
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Corporations  would  have  a  perfect  right  to  withdraw  their  securi- 
ties from  the  Exchange,  and  it  is  quite  probable  that  they  would, 
in  many  instances,  because  of  the  disadvantages  of  being  listed.  Of 
what  avail  then,  would  legislation  be  that  would  thwart  its 
own  purpose?  Even  if  the  companies  now  listed  should  all  con- 
tinue  on  the  Exchange,  a  very  large  amount  of  corporate  securities 
would  be  offered  outside  the  Exchange.  It  is  in  connection  with 
such  outside  securities  that  some  of  our  grossest  frauds  have  oc- 
curred. The  regulation  of  the  Stock  Exchange  would  have  no 
effect  whatsoever  on  these  securities,  and  it  has  been  in  the  purchase 
of  these  securities  that  the  small  buyer  has  suffered  the  greatest 
losses.  Not  only  will  you  find  strong  opposition  within  the  Stock 
Exchange  against  such  corporations,  but  the  Investment  Bankers 
Association,  which  has  a  large  membership  in  the  Exchange,  is 
carrying  on  an  effective  movement  of  publicity  and  legal  pro- 
cedure against  these  fraudulent  enterprises. 

If,  then,  the  greater  part  of  your  corporate  securities  would  not 
come  under  the  jurisdiction  of  the  Exchange  regulation,  your 
legislation  would  have  no  end.  The  real  object  of  the  agitators 
for  reform  is  "full  value."  Would  not  then  the  most  effective 
method  of  obtaining  the  facts  desired  be  to  go  to  the  source  upon 
which  your  values  rest,  namely,  the  corporation.''  Require  the 
corporation  to  submit  all  the  necessary  facts  that  are  essential  to 
determine  the  value  of  its  securities ;  you  would  then  be  able  to 
reach  not  only  all  corporations  doing  an  interstate  business,  but 
you  would  also  make  it  possible  to  reach  the  class  of  offenders 
that  have  been  the  worst  sinners.  The  New  York  Stock  Exchange 
has  asked  for  this  regulation  for  a  long  time;  it  would  relieve  it  of 
some  of  its  greatest  difficulties. 

To  anyone  who  has  been  connected  with  any  kind  of  financial 
institution  more  than  to  anyone  else,  the  danger  of  a  single  insti- 
tution acting  as  a  guide  to  the  public  in  respect  to  hundreds  of 
corporations  is  most  apparent.  How  could  the  Exchange  become 
sponsor  for  shifting  values?  In  some  industrials  the  price,  even 
under  the  most  efficient  policy,  fluctuates  widely,  and  although 
the  prevailing  price  may  indicate  what  we  now  think,  it  may  not 
be  the  correct  criterion  for  the  investor  at  that  time.  While  the 
average  market  price  over  long  periods  does  reflect  the  condition 
of  a  corporation,  would  it  be  the  part  of  wisdom  to  vouchsafe  that 
this  reflects  the  future  value  of  securities?    Would  it  not  be  a 
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sounder  economic  policy  to  have  the  facts  about  all  corporations 
and  let  the  individual  or  the  agent  of  the  individual  purchaser 
interpret  the  meaning  of  the  facts?  For  all  that  the  Exchange 
could  do  vfould  be  to  give  the  facts ;  it  could  not  assume  the  position 
of  an  interpreter  or  guarantor. 

The  danger  of  this  policy  is  illustrated  by  thf^  infrpdihlp  nnTnKo.r 
of  people  who  now  accept  the  certiflH  p"V>1i'"  ar.f»r.iintgnt'g  ^^rti^- 
cate^  whirh  if  pi  rnorA  Qggprtinn  that  hf"  has  fouud  the  exhibited 
statement  a  true  exhibit  of  the  financial  accounts  of  the  corpora- 
tion, as  a  guarantee  upon  which  they  may  rely  as  an  indicator  of 
good  values  in  securities.  No  one  need  argue  to  how  much  greater 
extent  these  companies  would  be  accepted  as  guaranteed  under  the 
regulated  listing  proposed  in  the  bill  referred  to  above.  The  guar- 
antee to  the  investor  is  quite  a  different  thing  from  a  mere  state- 
ment of  facts.  This  likewise  incidentally  shows  the  necessity, 
regardless  of  what  the  regulation  may  be,  of  expert  interpretation. 
And  in  this  regard  I  should  disagree  with  Professor  Emery  if  he 
intends  to  imply  that  the  broker  should  in  the  strictest  sense  of 
the  word  be  a  mere  agent.  The  broker  cannot  assume  the  position 
of  a  guarantor,  but  he  must  be  an  interpreter  of  what  the  facts 
given  may  mean. 

In  the  discussion  of  this  one  point  I  have  agreed  with  Professor 
Emery  that  the  Stock  Exchange  should  not  be  regulated,  but  I 
have  not  denied  that  manipulation  has  existed  in  the  past.  I  have 
stated  that  certain  evils  have  existed,  but  if  time  allowed  I  should 
consider  the  reforms  made  in  response  to  public  demands,  and 
especially  the  new  attitude  that  has  recently  come  into  the  Ex- 
change. I  have  not  stopped  short  with  Professor  Emery  in  stating 
that  I  believe  that  the  Exchange  should  not  be  regulated.  On  the 
other  hand,  I  have  offered  a  more  fundamental  method  of  regula- 
tion than  Mr.  Untermyer  proposes  in  that  it  includes  all  interstate 
corporations,  which  the  bill  that  he  wrote  for  the  Pujo  Committee 
does  not  include.  It  not  only  simplifies  the  work  of  regulation, 
but  it  would  place  the  administration  of  corporations  under  an 
independent  bureau,  and  it  would  eliminate  the  question  of  con- 
stitutionality which  forced  Mr.  Untermyer  to  frame  an  act  that 
would  regulate  the  exchanges  through  the  United  States  mail, 
and  thus  place  the  exchanges  under  the  jurisdiction  of  the  Post- 
master General.  The  absurdity  of  this  last  everyone  recognizes. 
While  no  one  would  now  deny  that  the  Exchange  should  have  been 
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closed  earlier,  is  this  not  far  from  proving  that  the  government 
would  not  have  erred?  It  is  often  so  simple  to  draw  correct  con- 
clusions with  the  aid  of  historical  perspective  that  we,  too  often, 
in  our  post  mortem,  assume  that  we  would  have  made  a  correct 
interpretation  at  the  time.  As  a  matter  of  fact,  the  banks  rather 
favored  a  longer  delay  in  the  closing  of  the  Exchange,  which  is 
only  proof  of  the  liability  of  error  in  such  a  technical  problem 
even  with  the  best  ability  available.  The  Exchange  is  to  be  con- 
gratulated rather  than  condemned  on  the  effective  way  in  which 
it  closed  in  the  face  of  much  opposition.  It  is  largely  due  to  its 
action  that  a  great  financial  panic  was  prevented. 

In  conclusion  I  should  like  to  raise  questions  concerning  three 
points  urged  by  Mr.  Untermyer  which  I  do  not  believe  his  state- 
ments proved.  I  refer  to  his  oral  discussion,  as  I  have  not  had 
the  privilege  of  seeing  his  manuscript.  (1)  He  maintained  that 
"tremendous  losses  in  securities  values  were  experienced"  because 
the  Stock  Exchange  did  not  close  twenty-four  or  forty-eight  hours 
earlier.  And  he  adds  that  if  the  Stock  Exchange  had  been  under 
the  control  of  the  government  it  would  have  been  closed  in  time 
to  prevent  these  losses.  No  one  denies  the  fall  in  securities  prices, 
but  does  he  offer  any  proof  that  the  government  would  have  closed 
the  Exchange  earlier,  or  even  that  it  would  not  have  closed  it  later.? 
Does  not  Mr.  Untermyer  assume  that  the  judgment  of  the  same 
individuals  when  acting  in  a  governmental  capacity  is  infallible 
if  what  he  says  is  true.''  (2)  Mr.  Untermyer  states  that  the  capi- 
tal stock  of  the  Reading  Railroad  was  turned  over  forty-three 
times  in  one  year;  consequently  he  assumes  that  the  stock  was 
manipulated.  The  stock,  as  far  as  I  know,  may  have  been  manipu- 
lated, but  this  does  not  prove  it.  A  Chicago  merchant  told  me  the 
other  day  that  he  had  purchased  some  goods  which  had  been 
bought  and  sold  five  times  before  they  reached  him.  Now  it  cannot 
be  assumed  without  further  evidence  that  manipulation  existed. 
It  is  interesting  to  note  that  the  thirteen  securities  to  which  Mr. 
Untermyer  referred  were  probably  the  most  speculative  stocks  of 
the  whole  list  on  the  Stock  Exchange,  and  it  is  not  fair  that  these 
should  be  designated  as  indicating  the  average  condition  on  the 
Exchange.  While  unwarranted  buying  and  selling  may  have  ex- 
isted in  these  particular  securities  in  the  past,  it  can  hardly  be 
said  to  have  been  the  condition  in  the  last  two  or  three  years. 
Further,  it  is  interesting  to  note  that  he  has  made  no  mention 
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of  the  change  that  took  place  in  the  property  values  of  these  par- 
ticular companies  that  he  referred  to,  both  in  his  brief  and  his 
paper  before  the  Association.  (3)  Mr.  Untermyer  implied  that 
the  Stock  Exchange  was  largely  responsible  for  the  crippling  of 
the  money  market  of  New  York  in  1907.  It  probably  did  have 
an  influence  along  with  a  great  many  other  factors,  but  before 
his  statement  can  be  accepted,  would  he  not  have  to  explain  why 
and  how  the  New  York  banks  distributed  practically  a  quarter  of 
a  million  in  currency  to  other  parts  of  the  country.?  Secretary 
Cortelyou  in  his  annual  report  of  1907  says  of  this  period:  "The 
national  banks  outside  of  New  York  City,  in  spite  of  heavy  de- 
mands upon  them,  were  able  by  the  aid  of  New  York  to  maintain 
an  amount  of  cash  in  December  actually  larger  by  a  small  amount 
than  they  held  at  the  date  of  the  previous  report  on  August  22, 
when  conditions  were  yet  relatively  tranquil." 

Arthtjk  Richmond  Maksh:    The  particular  question  under 
discussion  here  this  morning  is  the  desirability  of  the  regulation 
and  supervision  of  the  stock  exchanges  and  commodity  exchanges 
of  the  United  States  by  the  federal  government.    Mr.  Untermyer, 
to  be  sure,  has  so  thrown  the  New  York  Stock  Exchange  into  the 
foreground  of  the  picture  that  little  attention  has  been  paid  by 
him  or  the  other  speakers  here  today  to  the  stock  exchanges  of 
other  cities  or  to  the  commodity  exchanges  at  all.    The  indefen- 
sible  practices  and  the  enormous  uncontrolled  power  of  the  New 
York  Stock  Exchange  have  been  the  burden  of  Mr.  Untermyer's 
discourse;  and  he  has  striven  to  impress  upon  this  audience  of 
trained  economists  the  necessity  of  governmental  control  if  the 
indefensible  practices  are  to  be  abated,  and  the  propriety  of  gov- 
ernmental control  if  the  enormous  power  is  to  be  kept  within  the 
bounds  of  the  public  interest.    He  has  shown  very  clearly  his  opin- 
ion that,  quite  apart  from  the  means  that  may  need  to  be  taken 
for  the  cure  of  specific  evils,  it  is  a  general  truth  that  govern- 
mental regulation  becomes  imperative  for  any  department  of  busi- 
ness as  soon  as  it  is  seen  that  the  community  at  large  is  vitally 
affected  by  what  goes  on  within  that  department  of  business.  His 
conception  of  the  organization  of  society  and  of  government  is 
that  only  the  unimportant  businesses  should  be  left  to  the  free 
activities  of  private  individuals,  but  that  all  businesses  which 
grow  to  importance  should  be  removed  from  the  domain  of  private 
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initiative  and  brought  within  the  sphere  of  governmental  action. 
He  obviously  rejects  the  notion  that  substantial  justice  can  be  at- 
tained, as  between  any  great  business  and  the  rest  of  society, 
through  the  operation  and  influence  of  the  enlightened  self-interest 
and  the  moral  ideals  of  those  immediately  engaged  in  that  business. 
To  him  the  inherent  weakness  and  unregeneration  of  the  individual 
members  of  society  and  the  inherent  righteousness  and  justice  of 
the  government  established  by  society  have  evidently  become  the 
only  sound  philosophy  of  the  state.  He  points  to  the  manner  in 
which  we  have  subjected  the  railroads,  the  telegraph  and  telephone 
companies,  the  banks,  the  insurance  companies,  and  now  all  the 
great  business  enterprises,  to  governmental  control  and  regulation, 
as  these  have  emerged,  one  after  the  other,  from  their  small  be- 
ginnings and  acquired  a  general  consequence  to  the  public.  And  he 
urges  that,  inasmuch  as  the  New  York  Stock  Exchange  affects  the 
interests  and  welfare  of  very  large  numbers  of  persons  all  over  the 
country,  it  too  should  be  placed  in  the  category  of  things  govern- 
mentally  directed  and  supervised.  In  arguing  for  this  contention 
he  derives  what  may  be  called  his  psychological  appeal  from  the 
recital  of  alleged  abuses  of  power  and  evils  of  practice  on  the 
part  of  the  Stock  Exchange,  its  governors  and  members.  His 
economic  and  political  appeal,  however,  comes  from  the  doctrine 
which  he  evidently  holds  that  the  thing  to  strive  for  now  in  this 
country  is  an  enormous  increase,  or  even  exaggeration,  of  the 
function  of  government,  and  a  corresponding  diminution  of  the 
self -regulated  freedom  of  individual  citizens  in  their  various  activi- 
ties and  pursuits.  In  other  words,  he  would  have  us  reverse  the 
theory  of  our  society,  as  we  have  inherited  it  from  the  past,  exalt- 
ing that  which  we  have  held  in  small  esteem,  the  power  of  govern- 
ment, and  abasing  that  which  we  have  believed  to  be  the  par- 
ticular means  of  our  nobler  success  in  the  world,  the  self-directing 
and  self-governing  energy  of  our  private  citizens,  limited  only  by 
general  laws  embodying  the  accumulated  wisdom  of  the  race  upon 
the  conduct  of  men  in  society. 

It  is  only  proper  that  a  participant  in  a  public  discussion,  such 
as  is  now  going  on  both  here  and  elsewhere  with  regard  to  Mr. 
Untermyer's  proposals  in  connection  with  the  Stock  Exchange, 
should  make  clear  to  his  hearers  at  the  start  what  his  own  point 
of  view  is  about  the  doctrine  of  the  social  and  economic  advantage 
of  governmental  control  and  regulation  of  the  important  business 
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activities  of  the  community.  For  this  reason  I  venture  to  say  for 
myself  that  I  do  not  share  in  the  least  degree  Mr.  Untermyer's 
views.  I  have  ceased  to  believe  in  that  fundamental  conception 
of  the  assumed  superior  organization  of  society  and  more  benefi- 
cent function  of  government,  from  which  the  theory  of  the  advan- 
tage of  governmental  interposition  in  the  conduct  of  businesses, 
however  important  to  the  community,  proceeds.  I  have  had  per- 
haps unusual  opportunities  to  observe^  during  some  fifteen  years 
past,  the  actual  work  done  by  the  ever-increasing  number  of  gov- 
ernmental agencies  concerned  with  the  conduct  of  affairs,  and  this 
work  has  seemed  to  me  to  be,  substantially  without  exception,  igno- 
rant, ineffective,  bungling,  and  unfortunate  in  its  effects,  I  do 
not  know  where  any  good  to  the  body  politic  can  be  pointed  to  as 
having  come  from  the  commissions,  departments,  bureaus,  or  what- 
ever they  may  be  called,  which  have  been  so  numerously  created  by 
the  nation  and  the  states  for  the  regulation  of  this  or  that  of  our 
important  businesses.  I  have,  however,  seen  them  in  a  multitude 
of  ways  deadening  enterprise,  limiting  ambition,  restricting  con- 
structive effort,  and,  perhaps  worst  of  all,  filling  with  a  kind  of 
mental  despair  the  finest  spirits  in  the  fields  of  their  activity. 
That  the  Interstate  Commerce  Commission,  for  instance,  has  been 
and  is  an  incubus  upon  the  railroads  of  the  United  States  appears 
to  be  self-evident  for  any  one  who  has  studied  the  actual  effects 
of  its  work,  with  a  mind  free  from  the  current  conventional  assump- 
tion, which  dominates  most,  that  the  Commission  is  a  kind  of  pal- 
ladium of  the  public  liberties,  in  so  far  as  the  railroads  are 
concerned. 

All  that  I  have  just  said,  however,  must  be  taken,  not  as  in- 
tended to  press  my  own  opinions  about  these  larger  matters,  but 
rather  as  a  necessary  indication  to  my  hearers  of  the  point  of 
view  from  which  I  approach  the  particular  matter  of  Mr.  Unter- 
myer's proposed  subjection  of  the  Stock  Exchange  to  governmental 
control  and  supervision.  Antecedently,  in  the  light  of  my  observa- 
tion of  governmental  control  and  supervision  in  other  directions, 
I  am  opposed  to  what  Mr.  Untermyer  contends  for.  I  conceive  that 
the  economic  welfare  of  the  country  as  a  whole  requires  a  stock 
exchange  which  is  free  in  its  motions ;  eager  in  its  search  for  op- 
portunities ;  active  in  its  endeavor  to  learn  all  that  can  be  learned 
of  the  changing  economic  and  financial  conditions  at  home  and 
abroad;  ready  to  act  and  to  persuade  its  customers  to  act  upon 
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this  knowledge,  when  obtained;  and,  in  general,  strong  and  effi- 
cient as  the  organ  through  which  pulses  the  life-blood  of  the  eco- 
nomic body  politic.  Whatever  may  tend  to  impair  the  function  of 
this  organ  appears  to  me  to  involve  incalculable  loss  to  the  higher 
industrial  and  commercial  effectiveness  of  our  entire  society;  and 
I  know  of  nothing  that  will  more  certainly  tend  to  this  impairment 
than  such  intervention  of  the  government  in  all  the  affairs  of  the 
Stock  Exchange  as  Mr.  Untermyer  argues  for. 

All  this,  however,  may  be  said  to  be  mere  opinion  and  to  be 
entitled  to  no  more  weight  than  Mr.  Untermyer's  opinion  on  the 
other  side.  I  think,  indeed,  that  it  may  truly  be  said  that  this 
whole  discussion  has  been  confined  for  the  most  part  to  opinion, 
and  that  very  little  attempt  has  been  made  to  reduce  to  concrete 
terms  the  general  proposition  of  government  regulation  of  the 
Stock  Exchange.  It  seems  to  me  worth  while  to  get  over  from  the 
field  of  abstractions  into  that  of  concrete  realities,  in  so  far  as 
we  can  do  so.  There  is  in  Mr.  Untermyer's  project  one  feature 
which  is  wholly  concrete,  even  at  this  very  moment.  It  is  that 
the  control  and  supervision  of  the  Stock  Exchange  should  be 
entrusted  to  a  particular  administrative  officer  of  the  government, 
namely,  the  Postmaster  General.  Now  the  Postmaster  General 
of  the  United  States  is  a  perfectly  concrete  individual,  who  is 
known  very  well  to  some  of  us,  in  respect  to  his  characteristics  as 
a  thinker,  as  a  legislator,  and  as  an  administrator.  His  name  is 
Albert  S.  Burleson;  and  before  he  became  Postmaster  General  he 
was  for  many  years  very  prominent  in  the  national  House  of  Rep- 
resentatives. Not  only  so,  but  Mr.  Burleson's  special  line  of 
activity  as  a  Congressman  was  regulating  business.  It  was  he, 
more  than  all  others,  who  busied  himself  with  the  governmental 
regulation  of  the  cotton  exchanges,  and  particularly  the  New 
York  Cotton  Exchange.  In  this  connection  he  was  fecund  in  bills, 
prolific  in  speeches,  incessantly  active  in  committees  and  in  the 
government  departments,  and  as  ingeniously  persistent,  above  and 
below  the  surface,  as  Mr.  Untermyer  himself.  There  is,  therefore, 
not  the  slightest  difficulty  in  ascertaining  both  Mr.  Burleson's  at- 
titude of  mind  and  his  practical  methods  in  the  application  of  the 
principle  of  governmental  control  and  supervision.  He  can  be 
followed  through  the  Congressional  Record,  through  the  records 
of  hearings  before  the  House  Committee  on  Agriculture,  through 
the  monumental  work  of  the  Bureau  of  Corporations  upon  the  sub- 
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ject  of  cotton  exchanges  and  their  iniquities,  and  through  the 
columns  of  the  inspired  press. 

Now,  what  stands  out  in  these  documents  as  the  predominant 
characteristic  of  the  Postmaster  General  is  that  he  is  a  thoroughly 
a  priori  regulator  of  business.  He  is  entirely  indifferent  to  knowl- 
edge of  the  facts,  as  a  preliminary  to  regulation;  he  forms  his 
regulative  opinions  first,  and  then  casts  about  for  allegations  of 
fact,  in  order  to  make  out  a  case  for  his  opinions.  Nothing  is  too 
flimsy  and  improbable  in  the  way  of  rumored  fact  to  be  acceptable 
to  him  if  it  confirms  his  opinions ;  nothing  is  too  substantial  and 
undeniable  to  be  dismissed  by  him  with  contempt  if  it  makes 
against  his  opinions.  He  will  seize  upon  any  kind  of  economic 
absurdity  as  ample  justification  for  the  invasion  of  the  dearest 
rights  supposed  to  be  guaranteed  to  citizens  by  the  constitution; 
and  he  is  willing  to  run  any  risks  of  paralyzing  a  great  depart- 
ment of  the  country's  business,  of  bringing  great  losses  upon  vast 
numbers  of  persons,  and  of  interfering  with  all  the  normal  courses 
of  domestic  and  international  commerce  and  finance,  provided  he 
can  bring  to  realization  a  grotesque  theory  which  he  has  adopted. 
In  his  eyes,  unfortunate  and  perhaps  transitorily  abusive  incidents 
are  alone  worthy  of  attention ;  and  he  is  indifferent  both  to  the 
vast  mass  of  regular  and  wholesome  activities,  in  which  such  in- 
cidents are  scantily  interspersed,  and  to  the  curative  processes 
which  are  at  once  set  in  motion  by  the  indignant  reaction  of  hon- 
orable minds  against  these  incidents.  He  is  always  for  taking  the 
rare  and  abnormal  as  typical,  and  for  applying  the  whole  force  of 
the  government  to  the  compulsory  adjustment  of  the  sound  and 
usual  to  formulas  conceived  from  the  standpoint  of  the  unsound 
and  unusual. 

This  is  the  concrete  individuality  who,  if  Mr.  Untermyer  had 
succeeded  in  procuring  the  adoption  by  Congress  of  his  bill  to  regu- 
late the  Stock  Exchange,  would  actually  at  this  moment  be  con- 
trolling and  supervising  the  affairs  of  that  institution.  But,  it  will 
be  said,  postmasters  general  come  and  go ;  and  it  is  not  to  be  ex- 
pected that  Mr.  Burleson's  successors  will  be  of  his  kidney.  This 
much  is  certain,  however, — ^the  postmasters  general  of  the  future, 
whoever  and  whatever  they  may  be,  will  all  be  political  appointees, 
and  the  great  majority  of  them,  by  reason  of  the  localities  from 
which  they  come  or  by  reason  of  the  occupations  through  which 
they  have  attained  political  prominence,  will  have  virtually  no 
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direct  acquaintance  with  either  the  theory  or  the  practice  of  do- 
mestic and  international  finance.  At  the  best,  they  will  be  honest 
and  industrious  shoemakers  undertaking  to  regulate  watches,  if 
they  are  given  the  duties  to  perform  which  Mr.  Untermyer's  stock 
exchange  bill  implies. 

And  this  brings  me  to  what  is  after  all  the  main  point  of  my 
argument.  It  is  possible  that  to  some  of  this  audience  I  may  have 
appeared  unduly  critical  with  regard  to  Postmaster  General  Bur- 
leson, and  even  to  have  been  moved  to  some  extent  by  considera- 
tions of  resentment  at  the  part  he  has  played  in  the  year-long 
agitation  for  the  deprivation  of  the  members  of  the  New  York 
Cotton  Exchange  of  their  freedom  of  judgment  and  action  in  their 
own  business.  I.  cannot,  however,  be  charged  with  allowing  my 
opinions  to  be  determined  by  my  personal  feeling  toward  an  indi- 
vidual when  I  say  that  I  have  reached  the  conclusion  that  the  best 
obtainable  knowledge  and  fairness  of  mind  in  an  officer  of  the  gov- 
ernment would  yield  results,  in  the  way  of  discretionary  regulation 
of  the  Stock  Exchange  or  any  other  exchange,  quite  as  detrimental 
to  the  larger  public  good  as  would  an  extreme  predisposition  on 
the  part  of  such  an  officer  to  stretch  the  exchange  upon  the  Pro- 
crustean bed  of  his  own  prejudiced  theories.  To  illustrate  what  I 
mean,  and  with  no  intention  of  discourtesy,  I  am  going  to  take 
as  an  example  of  an  ideal  public  officer  for  this  particular  duty 
the  one  man  in  this  country  who,  in  the  opinion  of  the  judicious,  is 
at  once  the  most  competent  in  his  knowledge  of  security  and  com- 
modity exchanges  and  the  most  judicial  in  his  attitude  towards  the 
questions  involved  in  the  conduct  of  their  business.  I  mean  Pro- 
fessor Emery,  whose  address  you  have  this  morning  listened  to. 
Nobody  admires  more  than  I  the  work  which  as  an  economist  Pro- 
fessor Emery  has  done  in  this  field. .  And  yet  I  am  convinced  that 
it  would  be  a  very  great  misfortune,  not  only  for  the  Stock  Ex- 
change, but  for  the  country  as  a  whole,  to  have  Professor  Emery, 
in  the  capacity  of  Postmaster  General,  compelled  as  a  part  of  his 
duty,  under  a  law  such  as  Mr.  Untermyer  proposes,  to  supervise 
and  regulate  the  Stock  Exchange.  For  acute  as  Professor  Emery's 
observation  has  been  of  the  facts  of  the  business  of  the  exchanges, 
sound  as  his  method  has  been  in  correlating  and  intrepreting 
the  facts,  trustworthy  as  are  his  general  conclusions  from  the  facts, 
it  is  still  apparent  to  one  who  has  lived  face  to  face  with  and 
actually  participated  in  the  operations  of  a  great  exchange  that 
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Professor  Emery  more  than  once  lays  the  emphasis  on  the  wrong 
place,  that  there  are  important  aspects  of  the  business  which  are 
virtually  unknown  to  him,  and  that  he  overlooks  many  secrets  of 
the  function  of  the  exchanges.  For  example,  the  prominence  h« 
gives  to  the  speculative  activities  of  these  markets  and  his  subordi- 
nation of  their  distributive  activites  results  in  a  distinct  distor- 
tion of  the  picture  he  has  of  them  in  his  own  thought.  In 
particular,  the  great  insurance,  or  "hedging,"  functions  of  the 
exchanges,  both  for  commodities  and  for  securities,  which  in  recent 
years  have  come  to  be  vastly  more  important  than  they  formerly 
were,  have  received  very  incomplete  attention  from  Professor 
Emery. 

If,  however,  Professor  Emery  were  Postmaster  General,  and 
his  duty  were  to  supervise  and  regulate  the  Stock  Exchange,  he 
would  have  no  other  course  open  to  him  but  to  be  guided  in  the 
exercise  of  his  vast  discretion  by  such  knowledge  of  the  facts  as 
he  has  and  by  the  conclusions  he  has  derived  from  those  facts. 
Under  the  pressure  of  his  general  duties  he  could  not  hold  his  hand, 
pending  a  fresh  examination  of  the  phenomena.  He  must  act; 
and  he  must  act  according  to  the  best  judgment  which  the  state 
of  his  knowledge  makes  possible.  And  if  he  were  to  do  so,  given 
his  unquestioned  competency  in  this  very  field,  he  would,  in  my 
opinion,  produce  very  fortunate  eifects  in  respect  to  matters 
vitally  important  to  the  health  and  efficiency  of  the  Stock  Ex- 
change. The  institution  would  be  checked  and  clogged  in  its  most 
valuable  activities,  and  its  service  to  the  community  would  be 
lessened  to  an  incalculable  extent.  Here,  then,  is  the  true  reason 
for  my  own  inability  to  accept  as  beneficent  the  theory  or  the 
practical  details  of  Mr.  Untermyer's  measure,  intended  to  prevent 
in  the  future  the  abuses  on  the  Stock  Exchange,  which  he  alleges 
to  have  been  general  in  the  past  and  even  now  to  be  irremediable 
through  the  operation  of  moral  forces  within  the  Exchange  itself. 

J.  H.  Underwood  :  To  those  who  live  at  a  distance  from  the 
Exchange,  the  very  intricacy  of  its  mechanism,  the  uncertainty 
whether  we  understand  its  operations  on  the  whole  or  at  a  given 
time,  seems  in  itself  a  reason,  although  a  minor  reason,  why  we 
should  have  some  representation  in  the  oversight  of  its  activities. 
Since,  as  we  understand,  it  has  some  relation  to  prices  that  concern 
US,  some  influence  on  values  of  securities  that  affect  us,  some  rela- 
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tion  at  times  to  losses  by  outsiders  who  are  not  discouraged  from 
investments,  it  seems  to  us  that  we  might  well  have  some  one  near 
at  hand  to  watch  it  with  our  eyes  and  with  more  disinterestedness 
than  is  probable  from  a  control  whose  chief  interest  is  profits. 
There  is  in  this  suggestion  no  question  whatever  of  the  business 
integrity  of  those  who  govern  the  Exchange. 

After  hearing  the  papers  of  the  discussion  it  seems  desirable 
that  some  one  expert  in  the  subject  should  connect  more  clearly 
the  argument  as  to  the  functions  of  speculation,  and  the  agency 
of  the  Exchange  in  speculation  with  the  extraordinary  extent  to 
which  the  process  that  has  been  described  as  "pyramiding"  is 
carried  on. 

Possibly  it  would  serve  the  good  of  the  outside  or  distant  public 
if  the  government  simply  had  some  representatives  in  the  member- 
ship of  the  Board  of  Governors  of  the  Exchange. 

Wm.  C.  Van  Antwerp  :  In  an  adress  delivered  at  Yale  Uni- 
versity Mr.  George  W.  Alger,  speaking  of  our  moral  standards  in 
business  affairs  as  affected  by  recent  developments  in  America, 
used  these  words : 

Pessimism  has  always  a  knowing  air  and  it  usually  has  some  definite 
superficial  fact  or  other  to  point  to  as  its  justification.  But  the  notice- 
able thing  about  these  waves  of  general  pessimism  is  that  they  usually 
seem  to  come  a  little  late.  They  tend  to  get  strongest  when  the  reason 
for  coming  has  largely  disappeared.  .  .  .  These  pessimists  remind 
me  of  an  old  lady  in  my  native  city  who  made  a  specialty  of  going 
in  and  talking  about  death  to  convalescents.  Somehow  she  never 
seemed  to  get  around  to  prepare  her  sick  friends  for  death  until  after 
they  were  really  beginning  to  get  well,  and  she  would  then  discourse  on 
her  favorite  theme  so  earnestly  that  she  quite  overlooked  the  actual 
condition  of  the  patient. 

As  I  have  not  been  favored  with  an  advance  copy  of  Mr.  Unter- 
myer's  address,  I  have  listened  with  great  care  to  what  he  has  had 
to  say.  He  has  conveyed  the  impression  that  the  Stock  Exchange 
is  an  important  institution ;  here  and  there  his  pages  are  sticky 
with  a  little  syrupy  praise ;  but  on  the  whole  he  would  have  us 
believe  that  iniquities  of  various  kinds  are  all  too  prevalent.  These 
iniquities  call  for  repression,  he  tells  us,  and  he  offers  to  set  them 
right  through  government  supervision  by  enforced  incorporation. 

That  the  Stock  Exchange  is  an  important  institution  calls  for 
no  comment  in  the  limited  time  allotted  for  a  discussion  of  Mr. 
Untermycr's  paper.  Similarly  we  need  waste  no  time  over  his 
ptatejnent  that  therq  are  a  few  honest  men  within  its  membership. 
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We  are  mainly  concerned  here  with  the  statements,  first,  that 
iniquities  are  rife,  and,  second,  that  his  proposed  remedy  will  cor- 
rect them,    Mr.  Untermyer  makes  the  statement  here  and  else- 
where that  minipulation  is  an  important  part  of  the  business  of 
the  Exchange.    He  insists  that  the  existence  of  misleading  trans- 
actions of  this  character  constitute  a  valid  reason  for  incorpora- 
tion or  public  supervision.    If  such  transactions  really  do  exist, 
he  is  correct  in  his  conclusion.    But  he  does  not  tell  us  when, 
where,  or  how  these  alleged  transactions  manifest  themselves.  The 
Stock  Exchange  has  a  hard  and  fast  rule  absolutely  prohibiting 
such  transactions  and  we  should  be  very  glad  to  have  any  informa- 
tion that  Mr.  Untermyer  can  give  us  in  order  that  we  may  punish 
the  offenders.    It  is  Mr.  Untermyer's  duty  to  do  this,  but  he  owes 
a  still  greater  duty  to  the  state.    Manipulation  of  any  kind  is 
prohibited  by  the  Penal  Law  of  the  State  of  New  York,  Chapter 
253.    Mr.  Untermyer,  as  a  lawyer,  is  an  officer  of  the  court,  and 
t  is  his  duty  to  report  to  the  district  attorney  any  evidence  which 
le  may  have  tending  to  show  a  violation  of  this  statute.    He  has 
n  added  duty  as  a  public-spirited  citizen  who  seeks  the  confidence 
(f  his  fellow  men.    Nothing  remains  to  be  said.    The  fact  that  he 
his  not  reported  these  alleged  infractions  of  the  Penal  Law  to 
tie  district  attorney  or  to  the  officials  of  the  Stock  Exchange 
spaks  for  itself. 

Lincoln  is  said  to  have  laid  down  this  legal  maxim:  "In  law  it 
is  [ood  policy  never  to  plead  what  you  need  not,  lest  you  be  obliged 
to  )rove  what  you  cannot." 

?he  gentleman  who  just  addressed  you  is  too  good  a  lawyer  to 
igntre  this  warning,  in  so  far  as  it  applies  to  a  court  of  law.  But, 
he  i;  not  now  in  court.  Here  he  pleads  too  much  and  proves  too 
littk  His  assertion  that  misconduct  prevails  within  the  Stock 
Exciange  is  utterly  unsupported ;  he  asks  you  to  take  his  word  for 
it,  btcause,  unless  you  accept  that  obiter  dictum,  his  whole  struct- 
ure fills  to  the  ground.  Each  charge  made  here  has  been  dissected 
and  malyzed  by  competent  authority;  all  the  evidence  that  could 
be  brought  to  bear  pro  and  con  has  been  submitted  to  the  Senate 
Comnittee  on  Banking  and  Currency,  and  I  will  gladly  place  it 
in  the  hands  of  every  person  present  in  order  that  he  may  analyze 
it  for  himself.  This  evidence  was  submitted  to  the  Senate  Com- 
mittee a  year  ago  in  a  protracted  public  hearing  resulting  from 
Mr.  Untermyer's  efforts  to  enact  into  law  his  pet  measure  of 


102 


American  Economic  Association 


incorporation.  His  effort  was  unsuccessful;  the  Senate  Committee 
has  not  even  reported  his  bill.  The  natural  inference  is  that  he  has 
failed  to  make  a  case,  but,  as  I  said  before,  you  may  judge  for 
yourselves  after  you  have  studied  both  sides  from  the  government's 
published  report  of  the  evidence.  I  think  you  will  find  that  what 
is  there  revealed  is  an  attempt  by  Mr.  Untermyer  to  exploit  the 
exceptional  in  order  to  attract  attention  to  a  theory  which  cannot 
otherwise  survive. 

The  gentleman  has  shrewdly  prepared  for  an  adverse  verdict 
on  his  specific  charges  by  supplementing  them  with  abstract 
charges.  He  says  in  effect  that  if  you  are  not  content  with  his 
unsupported  statement  of  specific  wrongs  actually  done,  you  are 
to  consider  the  power  which  the  Stock  Exchange  possesses,  a 
power,  he  tells  us,  which  may  conceivably  do  monstrous  things.  He 
has  of  course  a  perfect  right  to  argue  any  abstract  question  so 
long  as  he  confines  himself  to  abstractions,  but  when,  eloquent 
with  all  the  vitality  of  sophistry,  he  postulates  his  remedy  on  s 
thing  which  has  never  happened  but  which  merely  may  happen,  w( 
call  upon  him  for  a  bill  of  particulars. 

Actually  the  case  is  this :  The  Stock  Exchange  could  not  exic 
if  the  enlightened  self-interest  and  sense  of  justice  of  its  membes 
did  not  result  in  public  good;  instances  to  the  contrary  are  ex- 
ceptional, and  you  cannot  accept  as  a  valid  argument  against  a 
right  or  a  power  otherwise  well  established,  that  it  may  be  limle 
to  abuse,  unless  the  actual  demonstration  of  the  prevalence  of  sich 
abuse  neutralizes  the  good  effects  of  that  power.  If  this  proces,  of 
reasoning  is  sound,  what  becomes  of  the  unsupported  contenion 
to  which  you  have  just  listened.'' 

Of  course  the  Stock  Exchange  possesses  a  power  which  maf  be 
wrongfully  exercised;  so  also  does  every  human  agency.  You 
and  I  have  within  us  the  power  to  do  murder ;  the  church  posasses 
the  power  to  preach  heresy.  But  the  fact  that  we  do  not  do  these 
things  affords  a  tolerable  assurance  that  we  will  not  do  then)  and 
this  is  the  way  in  which  society  arrives  at  its  verdicts,  basiig  its 
conclusions  on  the  things  men  do  and  not  on  the  things  thej  have 
power  to  do.  The  real  power  of  the  Stock  Exchange  is  the  power 
through  which  it  has  attained  its  eminence,  namely,  a  just  qoncep- 
tion  of  duty  to  the  public,  a  definite  policy  founded  on  that  concep- 
tion, and  a  firm  execution  of  such  policy.  Dealing  in  the  evidences 
of  one-fifth  of  America's  material  wealth,  its  prices  accepted  by 
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courts  and  legislatures  as  the  standard  barometer  of  business  and 
trade,  where  would  it  be  today  but  for  a  general  recognition  of  its 
high  standards  of  business  morality?  And  where  would  any  of  us 
be  if  nightmares  of  bondage  were  imposed  upon  us  by  statute,  mere- 
ly because  we  possess  the  power  to  do  wrong? 

Proceeding  from  one  sophistry  to  another,  Mr.  Untermyer  ar- 
rives at  his  second  point.  He  says  that  because  the  Stock  Ex- 
change possesses  such  power  it  should  be  forced  to  incorporate 
and  that  it  should  be  placed  under  the  control  of  the  Postmaster 
General.  Now  then,  in  every  suggestion  of  this  kind,  having  to 
do  with  the  public  good,  the  burden  of  proof  as  to  the  justice  and 
wisdom  of  any  restrictive  measure  rests  on  the  authority  proposing 
it.  The  gentleman  evades  this  responsibility,  and  so  I  must  ask 
your  indulgence  whilst  I  look  into  this  proposal. 

The  Stock  Exchange,  as  Professor  Emery  has  shown  you,  is 
merely  a  meeting  place  for  its  members,  who  are  the  agents  of 
others.  It  is  a  voluntary  association,  and  not  a  corporation.  It 
has  grown  to  its  present  importance  through  the  wealth  and  de- 
velopment of  the  country.  Speculation  on  a  large  scale  has  ac- 
companied its  growth,  and  speculation,  I  need  scarcely  remind  this 
audience,  is  a  necessary  and  useful  part  of  all  business.  This 
speculation  numbers  among  its  adherents  people  in  all  parts  of 
the  world  who  have  a  perfect  right  to  speculate,  and  whose  opera- 
tions do  vastly  more  good  than  harm.  It  has  also  attracted  others 
who  have  no  business  to  speculate,  and  who  would  be  prevented 
from  doing  so  if  it  were  possible.  To  this  latter  class  Mr.  Unter- 
myer's  proposals  are  directed-  He  tells  us  that  government  can 
set  everything  right,  and  that  through  all-wise  and  beneficent  law- 
making the  ills  of  society  may  be  cured. 

It  is  an  ambitious  program,  affording  a  view  of  a  distant  Utopia 
and  of  the  Delectable  Mountains  of  humbug.  No  government  is 
or  can  be  better  than  the  governed;  no  government  is  all-wise  and 
few  are  beneficent;  no  law  can  lift  a  people  above  the  level  of  its 
tastes  and  inclinations.  These  things  are  not  the  business  of 
government.  It  is  not  a  philanthropic  agency ;  it  cannot,  save  in  a 
restricted  sense,  protect  the  individual  against  himself.  All  that 
government  can  do,  in  or  out  of  the  Stock  Exchange,  is  to  secure 
an  ideal  measure  of  liberty  and  of  equal  opportunity  for  all  men, 
leaving  the  individual  to  work  out  his  own  salvation. 

But  the  Stock  Exchange  itself  can  do  much  more  than  this,  and 
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it  has  done  it.  It  has  attempted  to  put  an  end  to  unwise  and  un- 
safe speculation  by  its  resolution  of  February  13,  1913,  prohibit- 
ing its  members  from  transacting  business  on  insufficient  margin, 
and  it  has  appointed  a  Committee  on  Business  Conduct  empowered 
to  see  that  this  rule  is  obeyed.  Despite  the  fears  of  my  opponent, 
it  has  put  an  end  to  manipulation  through  its  resolution  of  Febru- 
ary 5,  1913,  and  here  too  a  standing  committee  with  large  powers 
enforces  that  law,  while  the  full  Board  of  Governors  determines 
what  punishment  shall  follow  its  violation.  I  shall  be  happy  to 
send  to  each  one  of  you  a  copy  of  the  constitution  of  the  New 
York  Stock  Exchange  in  order  that  you  may  see  how  earnestly 
we  strive  to  prevent  wrongdoing  by  our  own  members,  or  the  abuse 
of  our  facilities  by  non-members.  Perhaps  these  and  other  restrict- 
ive measures  may  prove,  as  time  passes,  to  be  insufficient.  In  that 
case  I  think  we  may  be  trusted  to  go  farther.  In  any  case  you 
will  find,  I  am  sure,  as  you  delve  into  our  affairs  (which  we  cor- 
dially invite  you  to  do),  that  the  governors  of  the  Exchange  and 
almost  all  its  members  are  men  as  deeply  imbued  with  the  potent 
spirit  of  honor  and  fair  dealing  as  are  the  men  who  make  the 
country's  laws.  Aside  from  the  heart  and  conscience  to  which  all 
business  men  in  America  are  listening  today  as  never  before, 
members  of  the  Stock  Exchange  are  always  face  to  face  with  the 
fact  that  their  reputations,  their  good  names,  and  their  private 
fortunes  are  at  stake,  each  alike  dependent  upon  the  good  conduct 
of  the  business  in  which  they  are  engaged.  More  than  that,  they 
could  not,  if  they  would,  ignore  the  voice  of  public  opinion. 

Now  we  are  agreed,  I  am  sure,  that  while  men  cannot  be  remade 
by  statute,  they  can  be  and  they  are  kept  straight  by  what  the  pub- 
lic thinks  and  says  about  them,  and  this  is  as  true  of  laws  as  of  the 
men  who  make  them,  or  the  individuals  affected  by  them.  How- 
ever virtuous  and  high-minded  the  men  who  make  our  laws,  any 
restrictive  measure  aimed  at  the  Stock  Exchange  or  at  the  indi- 
vidual becomes  a  dead  letter  or  an  active  instrument  of  oppression 
and  graft  unless  it  is  reenforced  by  that  which  is  above  law 
itself — the  supreme  voice  of  public  opinion.  The  legislative 
remedy  which  fails  to  recognize  this  truth  does  more  harm  than 
the  disease  it  professes  to  cure.  And  this,  as  it  seems  to  me,  ex- 
poses another  fallacy  in  Mr.  Untermyer's  contention  that  more 
and  more  laws  are  needed  to  do  for  the  Stock  Exchange  what  the 
honesty  of  its  members,  supported  by  public  opinion,  alone  can  do. 
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In  what  way,  then,  has  public  opinion  expressed  itself  on  this 
matter  of  incorporating  the  Stock  Exchange?  It  is  so  old  a  sub- 
ject, and  so  much  has  been  written  about  it,  that  I  cannot  do  more 
in  the  limited  time  allotted,  than  to  sketch  it  in  outline,  although  I 
shall  be  glad  to  place  in  your  hands  fuller  information  if  you  de- 
sire it.  The  English  Parliamentary  Committee  on  Foreign  Loans 
first  investigated  the  subject  in  1875,  rejecting  incorporation  on 
these  grounds  (I  am  quoting  from  the  report)  : 

That  such  a  body  (the  Stock  Exchange)  can  hardly  be  interfered  ] 
with  by  Parliament  without  losing  that  freedom  of  self-government 
which  is  the  only  life  and  soul  of  the  business. 

Again,  in  1877,  the  subject  was  referred  to  a  Royal  Commission, 
which  reported,  after  a  year  of  investigation,  as  follows : 

In  the  main,  the  existence  of  the  Stock  Exchange  and  the  coercive 
action  of  the  rules  which  it  enforces  upon  the  transaction  of  business 
and  upon  the  conduct  of  its  members  have  been  salutary  to  the  interests 
of  the  public.  .  .  .  Any  attempt  to  reduce  this  rule  to  the  limits  of 
the  ordinary  laws  of  the  land  or  to  abolish  all  checks  and  safeguards 
not  to  be  found  in  that  law,  would  in  our  opinion  be  detrimental 
to  the  honest  and  efficient  control  of  the  business. 

I  am  sorry  I  cannot  go  into  this  report  in  detail ;  here  I  can  only 
say  that  the  London  Stock  Exchange  remains,  to  this  day,  free 
from  the  fetters  sought  to  be  imposed  by  incorporation. 

The  proposal  was  next  heard  of  in  Berlin,  where,  in  February, 
1892,  the  Chancellor  of  the  Empire  appointed  a  commission  of 
twenty-eight  distinguished  lawyers,  economists,  merchants,  and 
landed  proprietors  to  pass  upon  the  question  of  imposing  re- 
strictions on  the  Berlin  Boerse.  This  commission  spent  twenty- 
one  months  at  its  labors,  reporting  adversely,  on  grounds 
similar  to  those  adopted  by  the  English  commission.  The  fact 
that  this  report  was  ignored,  that  the  politicians  took  matters  into 
their  own  hands  and  forced  the  enactment  of  hostile  laws,  and  that 
these  laws  brought  about  a  distaster  to  German  trade  and  industry, 
are  matters  of  history  which  have  been  admirably  treated  by 
Professor  Emery  in  his  "Ten  Years'  Regulation  of  the  Stock  Ex- 
change in  Germany."  The  greater  part  of  this  law  has  now  been 
repealed,  but  Germany-  has  never  entirely  recovered  from  its  bale- 
ful effects.  Here  we  have  a  practical  illustration  of  an  instance 
where  government  regulation  caused  infinitely  more  harm  than 
the  difficulty  it  attempted  to  remedy. 

We  next  hear  of  this  project  in  New  York,  in  1909,  when  Gov- 
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ernor  Hughes  appointed  the  famous  committee  of  which  an  honored 
member  of  this  body,  Mr.  Horace  White,  was  chairman.  It  wouhi 
be  futile  to  attempt  to  add  anything  to  the  reputation  of  that 
commission ;  even  Mr,  Untermyer  has  pronounced  it,  "A  very 
eminent  commission."^ 

After  calling  the  attention  of  the  Stock  Exchange  to  the  neces- 
sity for  various  reforms  (which,  I  am  proud  to  say,  the  Exchange 
has  adopted)  the  Hughes  Commission  referred  to  the  subject  of 
incorporation  in  these  words : 

We  have  been  strongly  urged  to  recommend  that  the  Exchange  be 
incorporated  in  order  to  bring  it  more  completely  under  the  authority 
and  supervision  of  the  state  and  the  process  of  the  courts.  Under 
existing  conditions,  being  a  voluntary  organization,  it  has  almost  un- 
limited power  over  the  conduct  of  its  members,  and  it  can  subject 
them  to  instant  discipline  for  wrongdoing,  which  it  could  not  exercise 
in  a  summary  manner  if  it  were  an  incorporated  body.  We  think  that 
power  residing  in  a  properly  chosen  committee  is  distinctly  advan- 
tageous. The  submission  of  such  questions  to  the  courts  would  involve 
delays  and  technical  obstacles  which  would  impair  discipline  without 
securing  any  greater  measure  of  substantial  justice.  While  this 
committee  is  not  entirely  in  accord  on  this  point,  no  member  is  yet 
prepared  to  advocate  the  incorporation  of  the  Exchange  and  a  majority 
of  us  advise  against  it,  upon  the  ground  that  the  advantages  to  be 
gained  by  incorporation  may  be  accomplished  by  rules  of  the  Ex- 
change and  by  statutes  aimed  directly  at  the  evils  which  need 
correction. 

These,  gentlemen,  are  all  conspicuous  and  historic  instances  in 
which  the  subject  of  incorporating  the  Stock  Exchange  has  been 
investigated  and  determined  by  experts.  Less  conspicuous,  but 
equally  emphatic,  was  the  rejection  of  Governor  Sulzer's  measure 
by  the  New  York  State  Legislature  in  1912  by  a  vote  of  33  to  7, 
after  protracted  hearings  at  which  Mr.  Untermyer  himself  ap- 
peared and  argued  for  incorporation.  Again,  only  last  year,  the 
matter  found  its  way  to  the  Senate  Committee  on  Banking  and 
Currency  at  Washington,  to  which  committee  was  reported  a  bill 
introduced  by  Senator  Owen  of  Oklahoma, — a  bill  drawn  by  Mr. 
Untermyer  himself,  and  argued  by  him  at  the  public  hearings  with 
great  force  and  ability.  Many  witnesses  appeared  against  it;  he 
alone  supported  it.    It  still  rests  in  committee. 

Finally,  there  is  the  investigation  at  the  hands  of  the  Committee 
on  Legislation  of  the  New  York  County  Lawyers  Association.  Mr. 

'  Record  of  Hearings  before  Senate  Committee  on  Banking  and  Currency, 
p.  74. 
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Untermyer  was  himself  chairman  of  this  committee,  and  he  ap- 
peared and  argued  at  its  meetings  when  the  subject  of  incorpor- 
ating the  Stock  Exchange  was  under  discussion.  This  committee 
made  two  majority  reports,  both  of  them  opposing  the  incorpora- 
tion of  the  Stock  Exchange,  on  the  ground  that  the  measure  "will 
produce  no  beneficial  changes  and  besides  will  do  positive  harm." 

With  your  permission  I  will  read  one  section  only  from  one  of 
these  majority  reports: 

The  bill  is  not  needed  to  enforce  an  honorable  course  of  conduct 
between  the  members  of  the  Exchange.  No  more  honorable  body 
of  men  exists  anywhere  in  the  world.  Transactions  involving  large 
sums  of  money  are  consummated  every  minute  without  any  writing, 
and  only  by  a  movement  of  the  hand  or  a  nod  of  the  head.  In 
pursuance  of  the  desire  of  the  members  of  the  Exchange  to  have  all 
their  dealings  clean  and  above  board,  tremendous  power  is  given 
to  their  Board  of  Governors,  with  the  result  that  the  Board  is  able 
to  rule  with  a  firm  and  just  hand.  No  such  result  would  be  possible 
if  the  Exchange  were  incorporated. 

Now,  gentlemen,  where  do  we  stand.''  Three  very  eminent  gov- 
ernment commissions  have  passed  upon  this  project  and  have  re- 
jected it.  The  New  York  State  Legislature  has  rejected  it;  the 
Law  Committee  of  the  New  York  County  Bar  Association  has  re- 
jected it,  and  a  committee  of  the  United  States  Senate  has  pigeon- 
holed it.  All  the  evidence  and  all  the  reports  are  at  your  service ; 
if  you  want  further  information  we  will  throw  open  to  you  any 
channel  of  inquiry  you  may  desire.  What  remains  is  the  fact 
that  there  must  be  something  fundamentally  wrong  with  this 
measure. 

It  is  always  the  safest  plan  in  judging  the  expediency  of  any 
measure  to  consider  its  possible  defects  as  well  as  its  possible  bene- 
fits, and  this  explains  the  consistent  rejection  of  incorporation  by 
those  accustomed  to  putting  facts  before  fancies  and  reason  before 
sophistry-  They  have  found,  as  I  have  shown  you,  that  no  good 
purpose  would  be  accomplished  by  the  incorporation  of  the  Ex- 
change ;  that  on  the  contrary  the  substitution  of  public  control  for 
the  control  exercised  by  the  Exchange  over  its  own  members  would 
be  detrimental  to  the  public  interest.  For  example,  a  vital  function 
of  the  Exchange  is  the  exercise  of  its  disciplinary  power  over  its 
members.  Under  our  Stock  Exchange  law  any  act  which  in  the 
judgment  of  our  governing  board  violates  "just  and  equitable 
principles  of  trade"  may  be  punished  as  severely  as  circumstances 
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warrant.  Because  we  are  a  private  association  we  may  impose 
upon  our  members  standards  much  higher  than  the  standards  pre- 
scribed by  law,  and  this  is  one  of  many  much  standards.  When 
under  this  code  a  member  is  suspended  or  expelled  the  penalty 
becomes  operative  immediately,  and  while  he  may  of  course  turn 
to  the  courts,  it  is  a  remarkable  fact,  testifying  to  the  ability  and 
high  character  of  the  governing  committee,  that  its  action  in  ex- 
pelling or  suspending  a  member  has  never  been  interfered  with  by 
any  court  in  the  land. 

If  we  were  forced  to  incorporate,  what  would  happen.''  The 
charter  would  provide,  among  other  things,  for  a  judicial  review 
of  the  actions  of  the  governing  committee,  and  courts  could  only 
interpret  our  laws  according  to  the  laws  of  the  land.  There  would 
be  countless  injunctions  and  stays  of  proceedings,  years  would  be 
spent  in  carrying  cases  to  higher  courts,  and  meantime  the  of- 
fending member  would  continue  his  activities  on  the  floor  of  the 
Exchange  although  his  behavior  there  might  constitute  a  serious 
menace  to  the  whole  body.  Discipline  could  not  possibly  be  main- 
tained in  such  circumstances,  and  the  standard  we  are  so  proud 
of, — "just  and  equitable  principles  of  trade," — would  come  to 
mean  only  what  the  courts  declared  it  to  mean.  This  is  what  the 
Parliamentary  Committee  of  1875  meant  when  it  said  that  inter- 
ference by  government  would  take  from  the  Stock  Exchange  "that 
freedom  of  self-government  which  is  the  life  and  soul  of  the 
business." 

"The  Exchange  applies  the  layman's  view  of  what  are  just  and 
equitable  principles  of  trade,"  said  Mr.  Milburn  in  a  memorable 
brief,  "and  is  governed  more  by  moral  than  by  strictly  legal  con- 
siderations. There  is  a  wide  difference  in  such  matters  between 
what  is  just  from  the  point  of  view  of  honorable  conduct  and  what 
is  just  from  the  point  of  view  of  legal  rights.  It  is  on  this  principle 
that  members  of  the  Exchange  have  been  punished  by  expulsion  or 
suspension  for  acts  contrary  to  the  morals  of  business,  but  with- 
out any  taint  of  wrong  in  them  in  a  legal  sense."  He  goes  on  to 
say,  in  language  from  which  I  am  sure  you  will  not  dissent,  that 
"There  is  no  comparison  between  the  competency  of  the  governing 
committee  as  a  tribunal  to  try  such  cases,  with  its  experience  and 
intimate  knowledge  of  the  business  and  its  appreciation  of  the 
effect  of  the  acts  with  which  the  member  is  charged,  and  the  com- 
petency of  the  ordinary  judge  without  that  experience,  knowledge, 
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and  appreciation.  .  .  .  These  are  reasons  for  our  statement  that 
a  full  judicial  review  of  the  disciplinary  judgments  of  the  govern- 
ing committee  would  lower  the  whole  tone  of  the  Exchange  and 
radically  impair  its  standard  of  just,  equitable,  and  honest  dealing. 
Any  movement  which  deteriorates  its  standard  is  inimical  to  the 
public  interest  to  a  degree  commensurate  with  the  vast  dealings 
of  which  it  is  the  center,  and  with  the  function  it  performs." 

My  opponent  argues  that  because  of  its  large  relationship  with 
the  whole  public  the  Stock  Exchange  really  exercises  a  function 
of  nation-wide  importance  as  a  sort  of  public  utility  and  that  its 
control  properly  belongs  to  the  government.  Where  privileges, 
franchises,  or  monopolies  have  been  granted,  yes.  But  the  Stock 
Exchange  neither  asks  nor  receives  anything  from  the  state  or  the 
nation,  nor  does  it  ask  or  receive  immunity  from  any  law  which 
government  or  state  may  enact.  Members  of  the  Exchange  are 
just  as  amenable  to  the  laws  of  the  land  as  other  persons,  and  a 
prohibited  act  is  just  as  unlawful  on  the  Exchange  as  anywhere 
else.  When,  for  example,  the  state  legislature  enacted  the  law 
prohibiting  manipulation,  that  law  became  just  as  applicable  to 
transactions  within  a  voluntary  association  as  it  would  be  if  it 
were  incorporated.  Hence  the  necessity  of  regulation  on  this 
score  is  not  an  argument  for  incorporation,  since  it  may  more  easily 
and  less  dangerously  be  accomplished  by  general  laws. 

Mr.  Untermyer  wants  the  government  to  have  access  to  the 
books  and  accounts  of  members  of  the  Exchange,  in  order  that  the 
Postmaster  General  or  his  subordinates  may  see  what  is  going  on. 
As  I  have  just  explained  to  you,  members  who  violate  any  general 
law  may  be  summoned  to  court  with  all  their  books  and  papers. 
But  this  is  not  enough;  there  is  to  be  a  body  of  public  officials, 
political  henchmen,  constantly  examining  the  books  and  papers  of 
1100  members  of  the  Exchange  to  ascertain  whether  they  have  vio- 
lated the  charter  of  incorporation.  I  should  say  the  taxpayers 
would  have  something  to  say  about  this ;  certainly  the  moral  sense  of 
the  community  will  recoil  from  an  espionage  at  once  so  impractica- 
ble and  so  intolerable.  The  gentleman  who  proposes  this  form  of 
servitude  is  a  lawyer;  his  profession  also  is  one  invested  with  a 
public  interest;  immense  power  for  good  or  for  evil  rests  upon  its 
shoulders ;  from  time  to  time  grave  abuses  appear  which  the  bar 
as  a  whole  deplores,  and  which  it  strives  earnestly  to  prevent. 
Would  the  gentleman  welcome  a  proposal  to  throw  open  all  his 
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books  and  papers  and  all  the  affairs  of  his  clients  to  a  swarm  of 
spies  and  detectives?  Would  he  concede  to  the  Postmaster  Gen- 
eral a  right  to  act  as  judge,  jury,  prosecuting  attorney,  and  execu- 
tioner in  all  his  professional  affairs?  He  would  resist  such  a 
proposition  to  the  utmost,  and  he  would  be  generously  supported 
in  so  doing  by  an  aroused  public  opinion. 

I  cannot  go  into  this  subject  further,  because  my  time  is  nearly 
gone.  Public  regulation  and  control  of  the  Stock  Exchange  when 
analyzed  is  without  useful  purpose,  practicability,  or  meaning. 
That  the  Stock  Exchange  is  not  perfect  is  conceded;  few  hu- 
man agencies  are  perfect.  But  the  measure  that  is  here  pro- 
posed is  without  efficiency  or  merit  to  remedy  those  imperfections. 
It  is  not  merely  a  15-inch  gun  to  be  used  to  shoot  sparrows,  as 
Mr.  Conant  has  described  it,  but  it  is  a  new  and  untried  weapon 
which,  like  many  similar  inventions,  may  conceivably  recoil  or  burst 
with  consequences  much  more  serious  to  the  bystanders  than  to  the 
evils  it  seeks  to  annihilate.  I  do  not  ask  you  to  accept  my  un- 
supported statement  on  this  score,  but  I  do  ask  you  to  remember 
that  this  project  has  been  considered  for  forty  years  by  experts 
and  condemned  by  them  all,  in  official  reports,  briefs,  and  other 
memoranda,  all  of  which  are  open  for  your  inspection. 

One  word  more  and  I  shall  have  finished.  The  gentleman  has 
said  in  a  letter  to  the  New  York  Times  on  November  24,  and  he 
has  repeated  the  statement  here  today,  that  the  action  of  the 
governors  of  the  Exchange  in  the  recent  crisis  incident  to  the  out- 
break of  war  was  "irresponsible,"  that  it  was  "a  foolish  and  des- 
perate blunder,"  dictated  only  by  selfish  motives,  that  it  was 
"anomalous"  and  "intolerable,"  and  that  the  present  "uncontrolled 
license"  enjoyed  by  the  Stock  Exchange,  "spells  panic  and  general 
disaster  for  the  rest  of  the  country,"  and  so  forth,  bruising  the 
unresisting  air  with  invective  and  passion.  He  was  in  Europe 
during  this  crisis,  and  he  has  fallen  into  error.  It  is  not  the  habit 
of  the  Stock  Exchange  to  boast  of  its  achievements,  but  I  am  sure 
this  audience  understands  that,  under  the  leadership  of  our  famous 
Committee  of  Five,  the  Stock  Exchange  was  at  all  times  in  close 
contact  with  the  best  advice  and  assistance  the  country  affords, 
that  its  action  was  unselfish  and  public-spirited,  and  that  all  its 
work  in  this  crisis  has  been  generously  applauded  by  officials  of  the 
government,  by  the  banking  interests,  and  by  the  press. 

I  am  sorry  that  my  distinguished  friend  should  be  so  unhappy 
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about  it,  and  my  sorrow  is  mingled  with  solicitude.  As  I  have  lis- 
tened to  him,  I  have  been  thinking  of  Sterne's  advice  to  Smollett, 
who  had  been  visiting  the  Continent  and  saw  everything  in  a 
jaundiced  light.  "I'll  tell  it,"  he  cried,  "to  the  world."  But 
Sterne  gently  counselled  him  to  tell  it  to  his  physician. 

W.  Z.  Ripley:  Mr.  Emery  asserts  that  the  members  of  the 
Stock  Exchange  are  nothing  but  agents  for  outside  speculators, 
and  that  the  Exchange  in  its  corporate  capacity  performs  no  com- 
mercial function.  Is  this  strictly  true?  Are  there  not,  for  ex- 
ample, two  acts  of  the  managers  of  the  Exchange  at  least  which 
directly  affect  the  public,  such  as  the  admission  of  securities  to 
trading  and  the  striking  of  them  from  the  list?  Has  not  the 
power  and  influence  of  great  bankers  and  Stock  Exchange  leaders 
at  times  in  the  past  been  responsible  for  the  admission  of  securities 
without  as  great  publicity  as  to  the  standing  of  the  company  as 
was  required  of  others,  who  had  not  that  standing?  Certainly  an 
arbitrary  exercise  of  power  under  such  circumstances  is  invited. 
And  it  would  seem  as  if  such  power  should  be  hedged  about  by 
some  measure  of  restriction.  The  one  great  safeguard  is  always 
publicity.  A  complete  disclosure  of  all  details  as  to  promotion 
and  financial  standing  should  be  required  impartially.  Whether, 
under  present  conditions,  in  absence  of  incorporation,  this  con- 
dition obtains  is  matter  for  debate. 


MARKET  DISTRIBUTION 
By  Royal  Meeker 
Commissioner  of  Labor  Statistics 

The  American  people  are  alarmed  at  the  high  and  ever-increasing 
cost  of  living.  In  casting  about  for  the  true  explanation  of  high 
and  increasing  prices,  the  railroads  and  the  middlemen  have  been 
severely  condemned  as  being  very  largely  responsible  for  the  un- 
desirable condition  of  things.  The  gold  supply  is  believed  by 
many  to  have  had  a  causal  finger  in  the  rising-price  pie.  The  fact 
of  increasing  cost  of  the  means  of  subsistence  has  large  ethical 
aspects.  The  public  quite  rightly  wants  to  know  what  influences 
have  been  boosting  prices.  If  it  can  be  shown  that  certain  indi- 
viduals or  groups  or  classes  of  individuals  have  with  malice  afore- 
thought forced  prices  higher  than  conditions  of  production  and 
consumption  would  warrant,  the  American  public  cannot  be  ex- 
pected to  deal  kindly  with  such  persons.  The  increasing  gold 
supply  may  be  largely  responsible  for  increasing  prices,  but  the 
gold  supply  cannot  be  brought  to  book  for  its  conduct, — it  cannot 
be  haled  before  the  courts  and  fined  or  imprisoned.  The  people 
want  to  make  somebody  suffer  for  the  sufferings  they  are  obliged 
to  suffer.  The  gold  supply  can't  be  made  to  suffer,  so  the  people 
refuse  to  get  excited  about  the  gold  supply  and  turn  to  the  rail- 
roads and  the  merchants.  The  railroads  can  be  brought  before 
the  courts  and  commerce  commissions  and  made  to  suffer  in  the 
persons  of  their  directors,  officers,  and  shareholders.  Merchants 
can  be  punished  for  breaking  laws  and  they  can  be  publicly  pil- 
loried for  refraining  from  breaking  the  laws  in  ways  which  are 
detrimental  to  the  public.  The  people  are  suspicious  of  attempts 
to  boost  freight  rates  and  commodity  prices. 

This  mental  attitude  of  the  public  is  perfectly  sound.  The 
danger  lies  in  the  unrivaled  means  existing  to  manufacture,  collect, 
collate,  and  disseminate  facts  that  are  not  so  and  the  almost 
unlimited  capacity  of  the  public  to  absorb  misinformation — to  get 
things  wrong — and  at  once  to  demand  legislative  remedies  for 
evils  that  either  do  not  exist  at  all  or  exist  in  different  ways,  de- 
grees, and  places  than  are  supposed.  I  am  inclined  to  think  that 
the  remedy  for  the  high  cost  of  living  can  be  found  neither  in 
the  newly  created  Trade  Commission,  the  Parcel  Post,  nor  the 
free  public  market.    All  these  are  good  so  far  as  they  go  and  for 
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